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CASE  SUMMARIES 


ADVERSE  ACTIONS 

WINSTON  C.  ALMON,  BILLY  B.  KELLER, 
KATHERINE  H.  KUNTZ,  AND  BILLY  H. 
NEIGHBORS  v.  NATIONAL  AERONAUTICS 
AND  SPACE  ADMINISTRATION,  GEORGE  C. 
MARSHALL  SPACE  FLIGHT  CENTER  (Docket 
Nos.  AT075281 11048,  AT075281 11208, 

AT075281 11217,  and  AT075281 11225) 

August  9,  1983 

1.111;  4.211;  10.1322;  10.133* 

When  the  agency  refused  to  allow  appellants  to 
withdraw  their  retirement  applications  before  the 
effective  date,  they  appealed  to  the  Board’s  region- 
al office.  The  presiding  official  found  that  the  agen- 
cy had  no  valid  reason  to  refuse  appellants’  re- 
quests to  withdraw  their  applications.  The 
presiding  official  found  that  as  a result  of  the  agen- 
cy’s refusal,  appellants  were  involuntarily  sepa- 
rated from  their  positions.  When  the  presiding  offi- 
cial ordered  the  agency  to  cancel  the  retirements, 
the  agency  petitioned  for  review. 

According  to  the  record,  because  it  had  to  reduce 
its  personnel  ceiling — and  in  order  to  avoid  a re- 
duction in  force  (RIF) — the  agency  obtained  per- 
mission from  the  Office  of  Personnel  Management 
(OPM)  to  institute  an  early  retirement  program. 
The  agency  announced  the  retirement  program  on 
July  2,  1981,  and  appellants  subsequently  sub- 
mitted their  applications,  to  be  effective  Septem- 
ber 26,  1981. 

The  agency  memoranda  about  the  retirement 
program  had  not  included  information  about  with- 
drawing applications.  However,  the  agency  had 
verbally  expressed  a “non-withdrawal”  policy  when 
employees  submitted  their  retirement  applications, 
and  confusion  resulted.  Appellants  submitted  re- 
quests to  withdraw  their  applications,  but  the 
agency  denied  their  requests,  stating  that  ac- 
cepting the  withdrawals  would  administratively 
disrupt  the  agency’s  RIF  plans.  However,  the 
agency  had  accepted  significantly  more  retirement 
applications  than  were  necessary  to  avoid  a RIF 

*For  an  explanation  of  key  numbers,  see  “Index.” 


and  also  had  initiated  a recruitment  program  to 
hire  almost  70  new  employees  between  July  10  and 
September  30,  1981. 

The  Board  noted  that  an  agency  may  refuse  to 
accept  a withdrawal  of  a resignation  if  such  action 
would  cause  administrative  disruption — for  in- 
stance, if  the  employee’  position  has  been  abolished 
or  if  the  agency  has  made  a commitment  to  hire  a 
replacement.  The  Board  noted  the  agency’s  conten- 
tion that  appellant  Neighbors’  position  had  been 
abolished  and  that  the  agency  had  made  commit- 
ments to  35  new  employees  it  had  hired  after  Sep- 
tember 18,  the  date  appellant  Neighbors  attempted 
to  withdraw  his  retirement.  However,  the  Board 
found  no  evidence  to  substantiate  the  agency’s  con- 
tentions or  to  indicate  that  these  assertions  were 
based  on  new  and  material  evidence. 

The  Board  also  addressed  the  agency’s  argument 
that  the  Board’s  review  of  appellants’  case  was 
governed  by  Douglas  v.  Veterans  Administration, 
5 MSPB  313  (1981).  The  Board  explained,  however, 
that  Douglas  concerned  Board  review  of  agency 
penalties,  and  appellants’  case  did  not  involve  pen- 
alties. The  Board  pointed  out  that  it  would  sustain 
an  agency’s  refusal  to  withdraw  retirement  only  if 
such  a decision  was  supported  by  the  evidence.  The 
Board  determined  that  the  agency’s  decision  to  un- 
dertake an  intensive  hiring  program  while  refusing 
appellants’  requests  weakened  the  agency’s  argu- 
ment that  retirement  withdrawals  would  cause 
administrative  disruption.  Thus,  the  Board  found 
that  the  agency  established  no  valid  reason  for 
refusing  appellants’  requests.  It  denied  the  petition 
for  review  and  ordered  the  agency  to  cancel  appel- 
lants’ retirement  actions. 


CURTIS  A.  ARNDT,  ET  AL.  v.  DEPARTMENT 
OF  TRANSPORTATION,  FEDERAL  AVIATION 
ADMINISTRATION  (Docket  No. 

CH075281F0897) 

August  19,  1983 

8.290;  8.291111;  8.2913 

When  appellants,  air  traffic  control  specialists, 
appealed  their  removal  for  striking  against  the 
United  States  government  and  for  unauthorized 


absence,  the  Board’s  presiding  official  sustained 
the  removals. 

Appellants  petitioned  for  review,  alleging  that 
the  presiding  official  did  not  base  the  decision  on 
all  of  the  available  evidence.  Therefore,  they  asked 
the  Board  to  consider  the  testimony  from  all  the 
appeals  of  air  traffic  controllers  removed  from  the 
Indianapolis  facility  or,  as  an  alternative,  to  re- 
mand the  case  to  the  presiding  official  to  obtain 
further  evidence  of  “the  true  character  of  the  work 
environment.”  The  Board  determined  that  the 
presiding  official  had  carefully  considered  the  rec- 
ord and  found  no  reason  for  a complete  review  of 
the  record  or  to  remand  the  case. 

Appellants  also  alleged  that  the  agency 
committed  multiple  prohibited  personnel  practices. 
Specifically,  appellants  contended  that  the  agency 
had  obstructed  their  right  to  compete  for  employ- 
ment by  influencing  them  to  withdraw  from  compe- 
tition for  employment.  They  stated  that,  as  a re- 
sult, when  the  agency  failed  to  protect  them  from 
militant  union  members,  it  improved  the  employ- 
ment prospects  of  those  who  were  not  union  mem- 
bers. Appellants  also  argued  that  the  agency  gave 
preference  when  it  returned  other  strikers  to  duty. 
The  Board  noted  that  appellants  did  not  offer  new 
evidence — not  available  when  the  presiding  official 
closed  the  record — to  support  these  claims.  It 
found  the  allegations  unsupported. 

The  Board  also  addressed  appellants’  argument 
that  their  participation  in  the  strike  was  the  result 
of  coercion.  Appellants  questioned  the  presiding  of- 
ficial’s application  of  the  standard  for  duress  in 
criminal  cases  to  their  case.  Noting  that  the  Board’s 
decision  in  Johnson  v.  Department  of  Transporta- 
tion, MSPB  Docket  No.  DC075281F0998  (Novem- 
ber 10,  1982),  had  not  yet  been  issued  when  the 
presiding  official  decided  appellants’  case,  the 
Board  modified  the  initial  decision  as  to  the  appli- 
cation of  the  strict  criminal  standard  of  duress. 

The  Board  explained  that  the  criminal  standard 
requires  appellants  to  prove  that  they  feared  seri- 
ous injury  or  even  death  if  they  did  not  strike.  In 
comparison,  Johnson  requires  the  employee  to 
show  that  the  threat  he  received  was  “sufficient  to 
instill  in  him  a reasonable  fear  of  physical  danger  to 
himself  or  others,  which  a person  of  ordinary  firm- 
ness would  not  be  expected  to  resist.”  Applying 
this  standard  to  appellants’  case,  the  Board  agreed 
with  the  presiding  official’s  finding  that  appellants 
did  not  show  that  they  were  subjected  to  coercion. 

The  Board  separately  addressed  several  appel- 
lants’ allegations  of  coercion.  One  appellant  claimed 
he  received  a threat  that  his  house  would  be 


burned  down;  another,  that  he  was  threatened  with 
use  of  an  ax  against  him.  In  both  cases,  the  Board 
found  inconsistency  in  the  appellants’  testimony 
and  insufficient  evidence  to  show  that  they  were 
directly  threatened. 

The  Board  considered  the  testimony  of  appellant 
DeField  who  said  that  he,  upon  return  from  the 
hospital  in  late  June  1981,  was  told  by  a militant 
controller  that  he  “would  be  returned  to  the  hospi- 
tal in  an  ambulance.”  The  Board  noted  that  in  the 
month  between  this  threat  and  the  start  of  the 
strike,  the  number  of  threats  by  militant  control- 
lers increased  significantly.  It  further  noted  that 
although  the  strike  at  the  facility  was  short-lived, 
violence  did  erupt  there.  Stating  that  it  held  in 
Johnson  that  evidence  of  dangerous  conditions  at  a 
facility  corroborated  an  employee’s  fear  resulting 
from  a threat,  the  Board  found  that  appellant 
DeField  was  subjected  to  an  intimidating  threat 
and  that  he  thus  went  on  strike  involuntarily. 
Therefore,  the  Board  reversed  the  initial  decision 
as  to  appellant  DeField  and  ordered  the  agency  to 
concel  his  removal.  It  affirmed  the  initial  decision 
as  to  the  other  appellants. 

Appellants  and  their  docket  numbers  are: 
ARNDT,  Curtis  A.  (CH075281F0897); 
BREDENKAMP,  Russell  J.  (CH075281F1070); 
CABLE,  James  L.  (CH075281F1154); 
CORNELIUS,  Kenneth  D.  (CH075281F1286); 
DeFIELD,  Michael  E.  (CH075281F1359); 
DILLEY,  Leon  E.  (CH075281F1390); 

DRINKERT,  Edward  J.  (CH075281F1424);  GRIF- 
FIN, Dennis  L.  (CH075281F1698);  MILLS,  Joseph 
A.  (CH075281F2407);ROLFSON,  Harlan  L.,  Jr. 
(CH075281F2780);  ROWAND,  Jeffrey  T. 
(CH075281F2800);  SCHULZ,  Paul  J. 
(CH075281F2890);  and  STOUT,  Kenneth  E. 
(CH075281F3047). 


LEVERNE  COCHRAN  v.  DEPARTMENT  OF 
JUSTICE,  IMMIGRATION  AND  NATURALIZA- 
TION SERVICE  (Docket  No.  NY07528110221) 
August  23,  1983 

1.332;  1.410;  3.1321;  3.144;  3.320;  4.124;  4.125; 
4.250;  11.133 

The  agency  petitioned  the  Board  for  review  of  an 
initial  decision  which  reversed  its  removal  of  the 
appellant  from  the  position  of  licensed  practical 
nurse  and  mitigated  the  penalty  to  a 30-day  sus- 
pension. The  agency’s  removal  of  appellant  was 
based  on  charges  of  insubordination,  attempting  to 
bring  a knife  and  a length  of  metal  into  the 
Detained  Area,  and  disorderly  conduct  which 


2 


specified  slapping  her  supervisor,  threatening,  and 
attempting  to  inflict  bodily  injury  upon  her 
supervisor. 

In  her  response  to  the  petition,  the  appellant 
stated  that  she  suffered  from  a mental  breakdown 
prior  to  the  removal  action  and  therefore  she 
should  be  considered  to  be  a handicapped  person. 
At  the  hearing  she  testified  that  her  supervisor 
made  several  sexual  advances  toward  her  and  that 
she  rejected  them. 

In  the  initial  decision,  the  presiding  official  sus- 
tained all  of  the  charges  except  the  disorderly  con- 
duct charge.  The  presiding  official  also  discredited 
the  direct  testimony  of  the  supervisor;  relied  upon 
the  failure  of  two  officers  who  were  also  witnesses 
to  corroborate  the  supervisor’s  allegations  of  the 
incident;  found  the  appellant  to  be  a “qualified 
handicapped  person”  under  29  C.F.R.  §1613. 702(f); 
and  decided  that  agency  officials  had  knowledge  of 
appellant’s  mental  condition  prior  to  the  incident. 
The  presiding  official  therefore  concluded  that  the 
agency  discriminated  against  the  appellant  because 
of  her  handicapping  condition  thereby  committing  a 
prohibited  personnel  practice.  He  also  concluded 
that  the  supervisor  should  be  charged  with  sexual 
harassment.  As  a result,  the  presiding  official  miti- 
gated the  penalty  to  a 30-day  suspension. 

In  requesting  the  petition  for  review,  the  agency 
stated  that  the  presiding  official  erroneously  inter- 
preted and  applied  statute,  regulation,  and  case 
law  in  setting  aside  the  removal  action.  The  agency 
also  questioned  the  presiding  official’s  findings  of 
fact  and  the  legal  basis  for  his  finding  of  sexual  har- 
assment and  handicap  discrimination.  The  Board 
granted  the  petition  for  review. 

The  Board  accords  great  weight  to  the  presiding 
official’s  assessment  of  the  credibility  of  witnesses 
because  of  the  opportunity  of  the  presiding  official 
to  hear  the  testimony  and  observe  the  demeanor  of 
the  witnesses.  The  Board  found  in  this  case  that 
the  presiding  official  did  not  base  his  credibility  de- 
termination on  the  supervisor’s  testimony  or  de- 
meanor but  on  findings  and  conclusions  from  the 
record  evidence.  The  Board  decided  to  substitute 
its  own  determinations  of  the  facts.  The  Board 
found  all  of  the  supervisor’s  previous  statements 
pertaining  to  the  alleged  incident,  with  the  excep- 
tion of  one,  to  be  consistent  with  his  testimony  at 
the  hearing.  The  Board  gave  no  weight  to  the  testi- 
mony of  the  two  officers  since  their  testimony  was 
contradictory  to  the  essential  facts  derived  from 
the  testimony  of  the  supervisor. 

The  Board  found  it  unnecessary  to  decide  the 
question  of  sexual  harassment  since  the  record 
showed  that  appellant  failed  to  establish  a causal 


connection  between  her  rejection  of  the  supervi- 
sor’s alleged  sexual  advances  and  his  exaggeration 
of  statements  regarding  appellant’s  alleged  miscon- 
duct. Moreover,  the  Board  found  that  the  presiding 
official  did  not  set  forth  any  evidence  from  which 
he  could  infer  a causal  connection.  In  its  review  of 
the  record,  the  Board  concluded  that  the  presiding 
official  erred  in  determining  the  supervisor’s  credi- 
bility and  in  rejecting  his  testimony  on  that  basis. 

Regarding  the  finding  of  discrimination  of  a 
“handicapped  employee”  the  agency  argued  that 
the  presiding  official  improperly  relied  upon  evi- 
dence which  was  not  available  to  it  at  the  time  of 
the  removal  action.  In  Brink  v.  Veterans  Adminis- 
tration, 4 MSPB  419,  422-23  (1980),  in  interpreting 
29  C.F.R.  §1613.704,  the  Board  held  that  “there 
can  be  no  accommodation  nor  basis  for  discrimina- 
tion where  the  responsible  agency  officials  have  no 
knowledge  of  the  handicap,  or  of  factors  from 
which  the  handicap  might  reasonably  be  inferred.” 
The  Board  found  that  the  presiding  official  relied 
on  appellant’s  hearing  exhibits  which  showed  that 
she  had  been  hospitalized  on  two  occasions  after 
the  incident  in  question.  The  Board  concluded  that 
even  if  the  medical  evidence  established  appellant’s 
mental  condition  on  the  date  of  the  incident,  appel- 
lant failed  to  produce  sufficient  probative  evidence 
to  establish  a mental  impairment  which  limited  one 
or  more  of  her  major  life  activities,  a record  of  such 
impairment,  or  that  the  agency  regarded  her  as 
having  such  an  impairment  at  the  time  of  the  re- 
moval action.  See  Reeder  v.  Department  of  Hous- 
ing and  Urban  Development,  MSPB  Docket  No. 
AT043280 10239  at  2-4  (July  27,  1982);  Randall  v. 
U.S.  Postal  Service,  MSPB  Docket  No. 
DC075209161  at  5 (October  9,  1981). 

The  Board  noted  that  in  determining  an  agency- 
imposed  penalty  it  must  assure  that  the  agency 
considered  the  relevant  factors.  The  Board  found 
that  each  of  the  offenses  was  serious,  and  accord- 
ing to  the  agency’s  penalty  guide,  carried  a penalty 
from  repri  nand  to  removal.  The  Board  determined 
that  the  maximum  reasonable  penalty  would  be  a 
30-day  suspension  based  upon  the  charges  sus- 
tained by  the  presiding  official.  However,  since  the 
Board  sustained  the  charge  of  disorderly  conduct 
and  found  it  to  be  the  most  serious  of  the  charges, 
it  found  the  maximum  reasonable  penalty  for  this 
charge  to  be  a 60-day  suspension.  Accordingly,  the 
Board  found  the  maximum  penalty  for  the  sus- 
tained charges  to  be  a 90-day  suspension.  The 
Board  also  stated  that  the  “appellant  should  supply 
the  agency  with  medical  certification  that  she  does 
not  constitute  a danger  to  herself  or  other  agency 
employees”  before  she  is  returned  to  active  duty 
status. 
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Accordingly,  the  Board  affirmed  the  initial  deci- 
sion as  modified  in  the  opinion  and  order. 


JESSE  L.  GREEN  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  PH07528310352) 

August  17,  1983 

1.120;  2.210;  10.12122;  10.212 

Appellant  was  removed  for  improper  receipt  of 
compensation  benefits  and  appealed  to  the  Board’s 
regional  office.  However,  upon  learning  that  appel- 
lant was  being  investigated  by  the  U.S.  Attorney’s 
Office  on  charges  linked  to  his  removal,  the  presid- 
ing official  dismissed  the  appeal.  The  presiding  of- 
ficial found  that  in  light  of  appellant’s  possible 
criminal  prosecution,  appellant  would  suffer  preju- 
dice if  the  Board  continued  with  its  administrative 
proceeding.  Appellant  was  informed  of  his  right  to 
refile,  either  within  three  months  of  the  dismissal, 
if  no  criminal  charges  were  brought  against  him,  or 
with  20  days  after  the  court  decision,  if  charges 
were  brought  against  him. 

Subsequently,  appellant  refiled  his  appeal.  At 
the  hearing,  before  the  agency  presented  its  case, 
appellant  requested  an  indefinite  stay  pending  the 
results  of  the  investigation  of  the  U.S.  Attorney’s 
Office.  The  presiding  official  denied  the  stay,  but 
granted  appellant’s  subsequent  motion  requesting 
that  his  case  be  certified  as  an  interlocutory 
appeal. 

The  Board  considered  whether  appellant  would 
be  entitled  to  a stay  of  the  Board’s  proceedings  un- 
til the  U.S.  Attorney’s  Office  decided  whether  to 
pursue  criminal  prosecution.  It  noted  appellant’s 
contention  that  requiring  him  to  defend  himself  on 
the  agency’s  removal  would  prejudice  him  if  a crim- 
inal action  were  brought  against  him  based  on  the 
same  facts.  The  Board  noted  that  no  criminal 
charges  had  yet  been  brought  against  him  but  that 
the  U.S.  Attorney’s  Office  intended  to  make  a deci- 
sion on  the  matter.  The  Board  explained  that  in 
Martin  v.  Department  of  the  Treasury,  MSPB 
Docket  No.  AT075209044  (June  1,  1982),  it  upheld 
an  agency’s  indefinite  suspension  of  an  employee 
under  circumstances  similar  to  appellant’s.  It  had 
found  reasonable  cause  for  the  suspension  in  Mar- 
tin. In  that  case,  the  matter  had  been  referred  to 
the  U.S.  Attorney’s  Office  for  action  but  no  indict- 
ment had  been  made. 

The  Board  noted  that  the  courts  had  approved 
indefinite  suspensions  in  situations  in  which  crimi- 
nal charges  were  pending.  It  quoted  Silver  v. 
McCamey,  221  F.2d  873  (D.C.  Cir.  1955)  which 
stated  that  “due  process  is  not  observed  if  an  ac- 


cused person  is  subjected,  without  his  consent,  to 
an  administrative  hearing  on  a serious  criminal 
charge  that  is  pending  against  him.”  The  Board 
further  pointed  out  that  the  courts  had  found  that 
suspension  of  administrative  proceedings  was  prop- 
er when  the  employee  was  the  subject  of  a criminal 
proceeding.  Therefore,  the  Board  found  that  its 
proceedings  in  appellant’s  case  should  be  stayed 
until  the  U.S.  Attorney’s  Office  completed  its  in- 
vestigation. It  reversed  the  initial  decision  and 
granted  appellant’s  motion  requesting  a stay. 


BRUCE  J.  HALL  v.  DEPARTMENT  OF  THE 
AIR  FORCE  (Docket  No.  SF075209137) 

August  23,  1983 

1.400;  1.410;  14.700 

Appellant’s  case  was  before  the  Board  upon  re- 
mand by  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit.  The  agency  had  removed  appellant  for 
refusing  to  obey  an  order  to  return  to  work  and  for 
absence  without  leave.  When  appellant  appealed  to 
the  Board’s  regional  office,  the  presiding  official 
sustained  the  agency’s  action.  Subsequently,  the 
Board  denied  his  petition  for  review,  and  appellant 
sought  judicial  review. 

The  Board  explained  that  in  deciding  an  adverse 
action  appeal,  it  must  determine  whether  the 
charge  was  supported  by  the  evidence,  whether 
nexus  existed  between  the  misconduct  charged  and 
the  efficiency  of  the  service,  and  whether  the  pen- 
alty chosen  was  appropriate.  Although  the  court 
upheld  the  Board’s  findings  that  the  charges  were 
suppported  by  the  evidence  and  that  there  was 
nexus  between  appellant’s  misconduct  and  the  effi- 
ciency of  the  service,  it  remanded  the  case  to  the 
Board  for  reconsideration  of  the  removal  penalty. 

The  Board  stated  that  under  Douglas  v.  Veter- 
ans Administration,  5 MSPB  331  (1981),  several 
factors  were  relevant  to  the  choice  of  penalty  in  ap- 
pellant’s case — including  the  seriousness  of  the  of- 
fense, appellant’s  type  of  employment,  his  length  of 
service,  and  mitigating  circumstances  surrounding 
the  misconduct.  The  Board  noted  that  in  its  previ- 
ous decision,  it  had  considered  these  factors  and 
had  found  the  removal  penalty  warranted.  How- 
ever, reconsidering  appellant’s  family  situation  at 
the  time  of  his  misconduct  and  his  32  years  of  gov- 
ernment service,  the  Board  found  the  penalty  of 
removal  harsh.  Noting  that  appellant’s  offense  was 
nonetheless  serious  in  that  it  threatened  the 
employer-employee  relationship,  the  Board  found 
that  a 30-day  suspension  was  an  appropriate  penal- 
ty. Thus,  it  affirmed  the  initial  decision  as 
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modified,  ordering  the  agency  to  cancel  the  remov- 
al and  to  substitute  a suspension. 


RONALD  K.  HANSON  v.  DEPARTMENT  OF 
TRANSPORTATION  (Docket  No. 

CH075281F1758) 

August  17,  1983 

4.127;  8.290;  8.2913 

Appellant,  an  air  traffic  controller,  was  removed 
for  absence  without  leave  and  for  striking  against 
the  Federal  government.  He  appealed  to  the 
Board’s  regional  officie,  and  the  presiding  official 
sustained  the  removal.  Appellant  petitioned  for  re- 
view, alleging  that — contrary  to  the  presiding  offi- 
cial’s findings — his  showing  of  coercion  successfully 
rebutted  the  agency’s  prima  facie  case  of  strike 
participation. 

Citing  Johnson  v.  Department  of  Transporta- 
tion, MSPB  Docket  No.  DC75281F0998  (November 
10,  1982),  the  Board  explained  that  in  order  for  an 
employee  to  establish  a defense  of  coercion,  he 
must  show  that  he  failed  to  report  for  work  be- 
cause a threat  directed  toward  him  was  “sufficient 
to  instill  in  him  a reasonable  fear  of  physical  danger 
to  himself  or  others,  which  a person  of  ordinary 
firmness  would  not  be  expected  to  resist.” 

According  to  the  record,  the  day  before  appel- 
lant was  scheduled  to  report  to  work,  someone 
called  his  wife  at  1:30  a.m.  and  threatened  to  burn 
appellant’s  house  down  if  he  crossed  the  picket 
line.  Although  the  presiding  official  found  appel- 
lant’s testimony  credible,  he  concluded  that  a 
person  of  ordinary  firmness  would  not  have  been 
intimidated  by  the  threat.  He  reached  such  conclu- 
sion after  considering  that  other  workers  were  able 
to  report  for  duty  and  that  appellant  had  gotten  as 
far  as  the  gates  of  the  facility  before  he  turned 
back. 

The  Board  disagreed  with  the  presiding  official. 
It  noted  that  appellant’s  actions  could  not  be  com- 
pared with  those  of  other  employees  because  there 
was  no  evidence  to  indicate  that  the  employees  who 
returned  to  work  had  received  threats  as  appellant 
had.  Moreover,  the  Board  did  not  find  that  appel- 
lant’s unsuccessful  attempt  to  return  to  work  “di- 
minished to  credibility  of  appellant’s  testimony 
that  he  feared  for  the  safety  of  himself  and  his 
family.” 

On  consideration,  the  Board  agreed  with  appel- 
lant that  a person  of  ordinary  firmness  would  have 
been  intimidated.  The  Board  pointed  out  that  evi- 
dence indicated  that  early  in  the  strike,  there  were 
30  to  40  picketers  at  the  facility  gate,  that 


picketers  would  walk  in  front  of  cars  entering  the 
facility,  and  that  they  would  strike  the  vehicles 
with  their  hands  and  feet.  The  Board  also  noted 
that  “union  enforcers”  made  threats  directed  to 
non-strikers  about  having  their  legs  broken,  their 
houses  burned  down,  and  “[waking]  up  in  a hospital 
or  face  up  in  a casket.” 

The  Board  pointed  out  that  because  appellant 
had  disassociated  himself  from  the  union  before  the 
strike,  he  was  given  the  “silent  treatment”  and,  on 
several  occasions,  was  refused  relief  from  duty  to 
take  breaks.  Furthermore,  the  Board  noted  that 
appellant  actually  left  the  state  on  his  days  off  to 
avoid  harassment.  The  Board  noted  that  appellant 
attempted  to  report  for  duty  on  his  first  scheduled 
shift  during  the  strike  but  because  of  the  hostility 
at  the  picket  line  and  the  threat  his  wife  received, 
was  afraid  to  cross  the  picket  line.  Finding  that  ap- 
pellant satisfied  the  Johnson  standard  for  coercion 
and  thus  rebutted  the  agency’s  prima  facie  case  of 
strike  participation,  the  Board  reversed  the  initial 
decision  and  ordered  the  agency  to  cancel  appel- 
lant’s removal. 

JOANNE  KING  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  DA075282 10327) 

August  9,  1983 

1.400;  1.430 

Appellant,  a nursing  assistant,  was  removed  for 
altering  a prescription  and  using  it  to  obtain  an  un- 
authorized controlled  substance  from  the  agency. 
Appellant  alleged  that  PFC  Marretta  Toney  gave 
her  a prescription  form  for  15  tablets  of  Percocet 
and  asked  appellant  to  fill  the  prescription  for  her. 
Appellant  wrote  her  daughter’s  name  on  the  form, 
had  the  prescription  filled,  removed  three  of  the 
pills  for  her  own  use,  and  gave  the  rest  to  PFC 
Toney. 

When  appellant  appealed  to  the  Board’s  regional 
office,  the  presiding  official  sustained  the  charge 
but  agreed  with  appellant  that  because  she  was 
disciplined  and  PFC  Toney  was  not,  she  was  dis- 
parately  treated.  However,  the  presiding  official 
concluded  that  because  appellant’s  offense  was  se- 
rious, she  should  be  penalized.  Thus,  the  presiding 
official  imposed  a 30-day  suspension,  and  the  agen- 
cy petitioned  for  review. 

In  discussing  the  presiding  official’s  mitigation  of 
the  penalty,  the  Board  stated  that  one  factor  to  be 
considered  “is  the  consistency  of  that  penalty  with 
those  accorded  others  in  similar  circumstances.” 
However,  it  found  “that  the  presiding  official  erred 
in  finding  it  overriding.”  Addressing  the  agency’s 
allegation  that  the  presiding  official  improperly 
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compared  the  discipline  given  a civilian  employee 
to  that  given  a member  of  the  military,  the  Board 
noted  that  it  had  not  previously  found  disparate 
treatment  based  on  a comparison  of  civilian  em- 
ployees and  military  personnel.  It  declined  to  make 
such  a finding  in  appellant’s  case. 

The  Board  also  pointed  out  that  the  evidence  did 
not  prove  that  PFC  Toney  was  involved.  It  noted 
that  appellant’s  version  of  what  happened  changed 
several  times;  sometimes  she  implicated  PFC 
Toney,  and  other  times  she  did  not.  Further,  the 
Board  noted  that  PFC  Toney  denied  she  was  in- 
volved and  that  evidence  that  PFC  Toney  stole  a 
prescription  form  was  inconclusive. 

The  Board  determined  that  appellant’s  miscon- 
duct was  serious  in  that  it  threatened  the  employ- 
er-employee relationship.  The  Board  pointed  out 
that  appellant  was  in  a position  which  required 
honesty  and  integrity  in  caring  for  patients,  in 
safeguarding  government  property,  and  in  follow- 
ing rules  and  regulations.  Accordingly,  the  Board 
affirmed  the  initial  decision  as  to  the  finding  that 
the  charge  was  sustained.  However,  it  reversed 
the  initial  decision  as  to  the  finding  that  the  penal- 
ty was  not  appropriate  and  sustained  the  removal. 

FRANK  A.  PORTLOCK  v.  VETERANS  ADMIN- 
ISTRATION (Docket  No.  CH075209051) 

August  9,  1983 

1.430;  6.1241;  6.1242;  10.144 

When  appellant  was  removed  for  fighting  with  a 
female  coworker,  he  appealed  to  the  Board’s  re- 
gional office.  The  Board  sustained  the  removal  and 
rejected  appellant’s  claim  that  because  the  other 
employee  involved  in  the  fight  was  not  disciplined, 
appellant  was  disparately  treated.  Appellant  then 
petitioned  the  Equal  Employment  Opportunity 
Commission  (EEOC)  for  consideration  of  his  claim 
that  he  suffered  disparate  treatment  and,  thus, 
was  discriminated  against.  EEOC  upheld  appel- 
lant’s claim,  and  the  Board  subsequently  adopted 
EEOC’s  decision  and  reversed  the  removal. 

The  Office  of  Personnel  Management  (OPM)  peti- 
tioned the  Board  requesting  it  to  reverse  its  deci- 
sion. Specifically,  OPM  contended  that  EEOC 
failed  to  give  the  agency  an  oppportunity  to  re- 
spond to  appellant’s  allegation  of  discrimination. 
OPM  based  its  petition  on  5 U.S.C.  §7703(d).  This 
section  permits  OPM,  after  intervening  in  a matter 
before  the  Board,  to  obtain  judicial  review  of  a 
Board  decision  if  it  determines  that  the  Board  mis- 
interpreted “a  civil  service  law,  rule,  or  regulation 
affecting  personnel  management  and  that  the 


Board’s  decision  will  have  a substantial  impact  on  a 
civil  service  law,  rule,  regulation,  or  policy 
directive.” 

The  Board  reviewed  OPM’s  petition  and  deter- 
mined that  OPM  did  not  show  either  that  a civil 
service  law,  rule,  or  regulation  was  at  issue  in  ap- 
pellant’s case  or  that  the  decision  in  this  case  would 
affect  any  law,  rule,  regulation,  or  policy  directive. 
The  Board  noted  that  OPM  attacked  EEOC’s  deci- 
sion as  unsubstantiated  by  the  evidence.  It  noted 
OPM’s  allegation  that  if  the  agency  had  been  al- 
lowed to  submit  additional  evidence,  it  would  have 
proven  that  the  EEOC  decision  adopted  by  the 
Board  was  erroneous.  It  also  considered  the  agen- 
cy’s argument  that  EEOC  erred  in  not  seeking 
agency  response  before  acting  on  appellant’s  re- 
quest for  reconsideration  of  the  Board’s  decision. 
However,  the  Board  found  no  basis  to  reconsider 
its  decision.  Therefore,  it  denied  OPM’s  petition. 

ANTHONY  RAMSEUR  v.  DEPARTMENT  OF 
THE  NAVY  (Docket  No.  PH075281 10620) 

August  9,  1983 

1.390;  1.400;  1.420 

Appellant,  a preservation  service  foreman,  was 
demoted  to  the  position  of  rigger  helper  for  failing 
to  carry  out  the  duties  of  a supervisor  and  for  mak- 
ing false  statements  about  an  employee.  When  ap- 
pellant appealed  to  the  Board’s  regional  office,  the 
presiding  official  sustained  only  the  first  charge, 
but  found  the  demotion  warranted. 

In  a petition  for  review,  appellant  contended 
that  the  presiding  official  denied  him  due  process 
by  considering  his  past  disciplinary  record  because 
the  disciplinary  action  in  his  record — a suspen- 
sion— was  the  subject  of  a pending  grievance. 

Citing  Howard  v.  Department  of  the  Army,  6 
MSPB  180  (1981),  the  Board  explained  that 
“[w]here  an  employee  has  been  previously  afforded 
the  protection  of  due  process  in  a prior  disciplinary 
proceeding  . . . that  action  may  be  considered  in  re- 
viewing a penalty.”  The  Board  noted  that  Howard 
established  three  criteria  for  using  a previous  dis- 
ciplinary record  in  reviewing  a penalty:  that  the 
appellant  was  informed  of  the  action  in  writing; 
that  the  action  was  a matter  of  record;  and  that  the 
appellant  was  allowed  to  dispute  the  charge  to  a 
higher  authority.  The  Board  stated  that  the  crite- 
ria were  satified  in  appellant’s  case  and,  thus,  that 
he  had  received  due  process.  Nonetheless,  the 
Board  noted  that  the  fact  that  appellant  challenged 
the  previous  disciplinary  action  called  for  the 
presiding  official  to  determine  whether  that  previ- 
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ous  action  was  “clearly  erroneous.”  Though  the 
presiding  official  erred  in  not  making  such  a deter- 
mination, the  Board — upon  its  own  review  of  the 
record — did  not  conclude  that  the  suspension  was 
in  error.  Thus,  the  Board  found  that  the  presiding 
official  did  not  err  by  considering  the  past  discipli- 
nary record  in  reviewing  the  penalty. 

The  Board  addressed  appellant’s  contention  that 
because  the  presiding  official  sustained  only  one  of 
the  charges,  the  demotion  was  unwarranted.  The 
Board  pointed  out  that  in  determining  whether  the 
penalty  was  appropriate,  the  presiding  official  con- 
sidered relevant  factors,  including  appellant’s  type 
of  employment,  which  was  supervisory,  and  his 
past  disciplinary  record.  The  Board  pointed  out 
that  appellant  had  occupied  a position  of  trust  and 
responsibility  but  had  exercised  poor  supervisory 
judgment  and  that  his  past  disciplinary  record  re- 
vealed instances  of  refusal  to  carry  out  orders  and 
insubordination.  Therefore,  agreeing  with  the 
presiding  official’s  conclusion  that  demotion  was  a 
reasonable  penalty,  the  Board  affirmed  the  initial 
decision  as  modified. 


EDGAR  D.  SMITH  v.  DEPARTMENT  OF 
TRANSPORTATION  (Docket  No. 

DE075281F0337) 

August  24,  1983 

6.120;  8.290;  10.111;  10.1211;  10.1215;  14.110 

The  agency  asked  for  review  of  the  finding  in  the 
initial  decision  that  appellant  had  been  improperly 
suspended  from  August  13  to  September  11,  1981, 
during  the  advance  notice  period  of  his  proposed 
removal.  The  removal  action  was  based  on  charges 
of  taking  part  in  a strike  against  the  Federal  Gov- 
ernment and  unauthorized  leave  (AWOL)  from  Au- 
gust 3 through  9,  1981.  The  presiding  official  sus- 
tained the  removal. 

Regarding  the  suspension,  however,  the 
presiding  official  ruled  that  it  took  place  outside 
the  procedures  mandated  for  adverse  actions  under 
5 U.S.C.  §7513(b)  and  ordered  the  agency  to  retro- 
actively place  appellant  in  a pay  status  for  the 
more  than  14-day  period  of  August  13  to  Septem- 
ber 11.  But  the  agency  said  in  its  petition  for  re- 
view that  placement  of  appellant  in  a non-duty, 
non-pay  status  was  not  a suspension,  and  that — in 
any  case — the  Board  had  no  jurisdiction  over  this 
claim  because  appellant  did  not  appeal  the  alleged 
suspension  within  the  20  days  of  its  effective  date, 
as  required  by  5 C.F.R.  §1201. 22(b). 

Although  appellant  did  not  raise  the  suspension 
issue  in  his  petition  for  appeal,  and  thus  did  not 


meet  the  requirements  for  timely  filing  for  peti- 
tions for  appeal  (the  constructive  suspension  issue 
was  first  raised  orally  at  the  hearing)  the  Board 
pointed  to  5 C.F.R.  §1201.12.  This  section  author- 
izes the  Board  to  waive  any  regulation  as  it  applies 
generally  to  all  cases  on  a showing  of  “good  cause” 
where  application  of  the  regulation  is  not  mandated 
by  statute. 

The  Board  then  discussed  whether  there  was 
good  cause  to  waive  the  20-day  regulatory  filing 
deadline,  referring  to  the  criteria  it  set  out  in 
Alonzo  v.  Department  of  the  Air  Force,  4 MSPB 
262,  264  (1980).  The  criteria  most  significant  to  this 
appeal  were:  (1)  whether  appellant  was  notified  of 
the  time  limit  for  filing  an  appeal  or  was  otherwise 
aware  of  it;  (2)  whether  there  was  any  prejudice  to 
the  agency  which  would  result  from  waiver  of  the 
time  limit  and,  if  so,  how  much;  (3)  length  of  delay. 

The  agency  did  not  inform  appellant  of  the  sus- 
pension or  that  he  could  appeal  its  maintaining  him 
in  a non-pay,  non-duty  status  during  his  removal 
notice  period,  as  required.  The  Board  said  that  it 
found  unpersuasive  the  agency’s  argument  that  ap- 
pellant knew  or  should  have  known  to  raise  the 
suspension  issue  because  he  knew  he  was  not  being 
paid  during  the  notice  period.  The  fact  that  the 
agency  did  not  notify  appellant  of  his  appeal  rights 
weighed  in  favor  of  waiving  the  regulatory  filing 
deadline. 

The  Board  noted  that  the  agency  did  not  show 
that  its  due  process  rights  were  harmed  as  a result 
of  appellant’s  bringing  the  constructive  suspension 
claim  in  late. 

The  Board  concluded  that  concurrently  resolving 
the  issue  of  the  appellant’s  removal  and  the  con- 
structive suspension  was  the  just  and  fair  course, 
despite  appellant’s  technical  failure  to  raise  the 
suspension  question  in  his  petition  for  appeal. 

The  Board  found,  therefore,  that  the  presiding 
official  did  not  abuse  her  discretion  by  implicitly 
concluding  that  there  was  good  cause  to  waive  the 
filing  deadline  with  regard  to  the  constructive 
claim,  or  by  addressing  the  merits  of  the  issue. 
Further,  the  Board  held  that  appellant  had  met  its 
test  set  forth  in  Martel  v.  Department  of  Trans- 
portation, MSPB  Docket  No.  BN075281F0558  at 
6-7,  11-12  (April  25,  1983).  There,  it  said  that  for 
an  appellant  to  meet  his  burden  of  establishing  ju- 
risdiction over  an  alleged  suspension  during  the  no- 
tice period,  he  must  prove  by  a preponderance  of 
the  evidence  that  the  action  was  involuntary  and 
disciplinary,  and  that  he  was  ready,  willing,  and 
able  to  work  during  the  time  in  question.  To  estab- 
lish the  readiness  to  work  criteria,  appellent  must 
show  that  he  notified  a decision-making  official  of 
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his  availability.  On  August  13,  1981,  appellant  had 
asked  the  tower  chief  for  permission  to  return  to 
work. 

The  Board  agreed  with  the  presiding  official’s 
holding,  therefore,  that  appellant  had  been  improp- 
erly suspended.  It  said  that — since  the  suspension 
continued  for  more  than  14  days  before  appellant’s 
removal  on  September  11,  1981 — the  action  fell  un- 
der the  Board’s  jurisdiction. 

Further,  the  Board  did  not  agree  with  the  agen- 
cy’s contention  that  its  liability  to  the  appellant  for 
unlawful  suspension  was  limited  to  10  days  of  back 
pay. 

The  agency’s  petition  for  review  of  that  part  of 
the  initial  decision  which  ordered  retroactive  place- 
ment of  appellant  in  a pay  status  from  August  13  to 
September  11,  1981  was  denied.  The  Board  noted 
that  it  has  no  authority  to  award  back  pay,  but  can 
only  cancel  the  effect  of  an  improper  constructive 
suspension  ( See  Bradford  v.  Department  of  the 
Army,  3 MSPB  115  (1980)). 


LILLIAN  A.  THOMPSON  v.  DEPARTMENT  OF 
THE  TREASURY,  INTERNAL  REVENUE 
SERVICE  (Docket  No.  DC07528110616) 

August  19,  1983 

1.000000;  1.390;  1.400;  4.100;  4.130;  15.130 

Because  she  failed  to  process  cases  promptly  and 
accurately  and  because  she  failed  to  report  for  a 
fitness-for-duty  examination,  appellant  was  re- 
moved from  her  position  of  tax  account  representa- 
tive. Appellant  appealed  to  the  Board’s  regional  of- 
fice, alleging  that  she  had  been  told  to  process 
cases  as  she  did  and  that  contrary  to  a complaints 
settlement  issued  by  the  Equal  Employment  Op- 
portunity Commission  (EEOC),  she  had  been  inad- 
equately trained. 

The  presiding  official  sustained  the  removal, 
finding  the  agency’s  claims  of  unsatisfactory  per- 
formance and  that  appellant  failed  to  report  for  a 
psychiatric  fitness  examination  substantiated.  She 
also  found  that  the  EEOC  settlement  did  not  pre- 
clude appellant’s  removal  for  poor  performance  and 
that  appellant  was  hostile  and  uncooperative  about 
training. 

Appellant  filed  a petition  for  review,  alleging 
that  the  proceedings  had  been  “tainted”  by  evi- 
dence of  her  uncooperativeness  because  the  agen- 
cy’s charges  had  not  specified  uncooperative  be- 
havior. The  Board  disagreed  with  this  contention, 
noting  that  the  agency  had  presented  such  evi- 
dence to  rebut  appellant’s  claim  that  she  had  not 


been  thoroughly  trained.  According  to  the  Board, 
the  presiding  official  considered  this  evidence  in 
determining  that  appellant  had  received  training 
but  had  been  unreceptive  to  it. 

Regarding  the  psychiatric  fitness-for-duty  exam- 
ination, the  Board  explained  that  under  Brink  v. 
Veterans  Administration,  4 MSPB  419  (1980),  the 
agency,  suspecting  that  appellant’s  unsatisfactory 
performance  might  be  linked  to  psychiatric  prob- 
lems, was  required  to  arrange  for  an  examination. 
The  Board  noted  that  the  agency  could  properly 
discipline  appellant  for  her  failure  to  appear  for 
such  an  examination. 

The  Board  addressed  appellant’s  allegation  that 
the  agency  should  have  considered  alternatives  to 
removal  in  light  of  her  possible  mental  condition. 
The  Board  noted  that  the  agency  deciding  official 
determined  that  neither  changing  appellant’s  work 
environment  nor  counseling  would  help  appellant’s 
performance.  The  Board  noted  that  an  agency  is 
not  obligated  to  provide  training  before  removing 
an  employee  for  poor  performance.  Moreover,  the 
Board  did  not  agree  with  appellant  that  the  agency 
should  have  filed  for  disability  retirement  on  her 
behalf  after  she  refused  to  do  so  herself.  The  Board 
explained  that  before  filing  for  disability  retire- 
ment for  an  unwilling  employee,  an  agency  must 
reasonably  believe  that  the  employee  is  totally  dis- 
abled. The  Board  pointed  out  that  in  appellant’s 
case,  the  agency  had  insufficient  basis  to  conclude 
that  she  was  totally  disabled.  Accordingly,  the 
Board  affirmed  the  initial  decision. 


FRANKLYN  VILT  v.  U.S.  MARSHALS  SERV- 
ICE, DEPARTMENT  OF  JUSTICE  (Docket  No. 
SF07528010274) 

August  17,  1983 

1.370;  1.371;  1.400;  1.410;  4.128 

Appellant,  a deputy  U.S.  marshal,  was  removed 
for  misconduct  and  a past  disciplinary  record.  The 
agency  charged  him  with  criminal  conduct  for 
bouncing  checks,  with  failure  to  pay  debts,  and 
with  inattention  to  duty.  Though  the  Board’s 
presiding  official  sustained  the  removal,  the  Board, 
upon  review,  dismissed  the  first  two  charges  for 
lack  of  nexus  between  appellant’s  misconduct  and 
the  efficiency  of  the  service.  The  Board  reduced 
appellant’s  penalty  to  a 30-day  suspension,  finding 
inattention  to  duty  the  only  charge  supported  by 
evidence.  Consequently,  the  Office  of  Personnel 
Management  (OPM)  filed  a motion  for  reconsidera- 
tion, disagreeing  with  the  Board’s  determination 
and  seeking  appellant’s  removal.  Although  the 
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Board  disagreed  with  OPM’s  assertions  about 
presuming  nexus  in  off-duty  debt  cases,  it  did 
agree  that  its  decision  to  dismiss  the  first  two 
charges  was  wrong  and  that  evidence  of  nexus 
existed. 

The  Board  explained  that  in  Merritt  v.  Depart- 
ment of  Justice , 6 MSPB  493  (1981),  it  held  “that  a 
nexus  determination  must  be  based  on  evidence 
linking  the  employee’s  off-duty  misconduct  with 
the  efficiency  of  the  service  or,  in  ‘certain  egre- 
gious circumstances,’  on  a presumption  of  nexus 
which  may  arise  from  the  nature  and  gravity  of  the 
misconduct.”  The  Board  stated  that  in  Monterosso 
v.  Department  of  the  Treasury,  6 MSPB  573  (1981), 
it  applied  Merritt  to  the  situation  of  off-duty  in- 
debtedness. In  Monterosso , the  Board  considered 
previous  case  law,  the  Civil  Service  Reform  Act  of 
1978,  and  recent  regulatory  developments.  It  con- 
cluded that  “although  courts  in  the  past  had  been 
quick  to  find  nexus,  indebtedness  was  not  an  egre- 
gious offense,  and  it  did  not  justify  a presumption 
of  nexus.”  Thus,  the  Board  found  that  in  cases  re- 
garding off-duty  indebtedness,  evidence  proving 
nexus  was  required. 

The  Board  noted  that  OPM  made  several  argu- 
ments for  adopting  a nexus  presumption.  It  stated 
that  a violation  of  regulations — including  its  own 
which  require  an  employee  to  “pay  each  just  finan- 
cial obligation  in  a proper  and  timely  manner”  and 
the  Department  of  Justice’s  implementing  rule — 
raises  a presumption  of  nexus.  Noting  that  OPM 
did  not  cite  any  authority  for  such  a statement,  the 
Board  pointed  out  that  the  law  requires  off-duty 
misconduct  to  be  egregious  before  the  agency  may 
presume  nexus.  The  Board  noted  that  in  determin- 
ing whether  misconduct  is  egregious,  it  considers 
the  nature  of  the  misconduct,  its  gravity,  and  its 
relationship  to  the  employee’s  duties  and  the  agen- 
cy’s mission.  The  Board  stated  that  it  had  not  con- 
sidered violation  of  a regulation  in  determining 
whether  particular  misconduct  was  sufficiently 
egregious  to  justify  a nexus  presumption.  It  fur- 
ther noted  that  the  courts  had  not  done  so  either. 
Thus,  it  declined  to  adopt  OPM’s  position. 

In  considering  the  nexus  issue,  the  Board  exam- 
ined the  evidence  on  the  first  two  charges.  The 
Board  explained  that  regarding  the  charge  that  ap- 
pellant issued  worthless  checks,  it  was  necessary 
to  consider  appellant’s  intent  in  order  to  show  that 
his  conduct  was  dishonest.  The  Board  stated  that 
appellant’s  intent  would  be  established  if  he  knew 
he  had  insufficient  funds  to  cover  the  check,  if  he 
issued  the  check  without  regard  for  the  status  of 
his  account,  or  if  he  consciously  avoided  learning 
the  status  of  his  account. 


According  to  the  record,  when  appellant’s  bank 
returned  several  of  appellant’s  checks  because  of 
insufficient  funds,  appellant  discovered  that 
through  error,  the  agency  had  not  deposited  his 
paycheck.  Consequently,  the  agency  advanced  ap- 
pellant $700  until  his  deposit  could  be  made,  the 
deposit  was  made,  and  the  agency  gave  appellant 
five  days  to  repay  the  advance.  Though  appellant 
gave  the  agency  a check  for  $700,  the  check  was 
subsequently  returned. 

The  Board  found  no  evidence  that  appellant 
knew  his  check  would  not  be  honored.  Yet  it  stated 
that  “any  reasonable  person  who  had  recently  en- 
countered a series  of  bad  checks  . . . would  not  is- 
sue a [$700]  check  without  knowledge  of  the  status 
of  his  account.”  Thus,  the  Board,  determining  that 
appellant  knowingly  or  recklessly  wrote  a bad 
check,  sustained  the  dishonest  conduct  charge. 

As  to  the  second  charge,  the  appellant  failed  to 
pay  debts,  the  evidence  indicated  that  appellant’s 
financial  problems  disrupted  office  operations. 
Other  deputies  were  reluctant  to  work  with  him. 
Also,  telephone  calls  to  the  agency  regarding  his  fi- 
nancial problems  interrupted  his  supervisors’ 
work.  Moreover,  appellant’s  debts  directly  affected 
the  agency  because  they  included  debts  to  the 
agency  and  to  a hotel  frequently  used  by  agency 
employees.  Accordingly,  the  Board  found  nexus  es- 
tablished between  the  first  two  charges  and  the  ef- 
ficiency of  the  service.  It  also  reaffirmed  its  finding 
that  the  agency  proved  the  third  charge,  that  ap- 
pellant was  inattentive  to  duty. 

The  Board  also  considered  whether  the  removal 
penalty  was  reasonable.  The  Board  pointed  out 
that  appellant  was  a law  enforcement  official  and 
thus  held  to  a higher  standard  of  conduct  than  most 
Federal  employees.  It  noted  that  appellant’s  issu- 
ance of  a bad  check  was  intentional  and  dishonest 
and  that  his  failure  to  pay  debts  disrupted  the  of- 
fice. On  the  other  hand,  the  Board  noted  that  ap- 
pellant’s inattentiveness  to  duty  was  caused  by  ill- 
ness, that  appellant  did  eventually  pay  his  debts, 
and  that  appellant  had  a 10-year  record  of  satisfac- 
tory performance.  The  Board  stated  that  in  order 
to  be  fair,  it  had  to  consider  the  fact  that  it  had 
previously  ordered  the  appellant  be  suspended 
rather  than  removed.  Consequently,  appellant  had 
been  restored  to  duty  since  March  1982.  Thus,  the 
Board  determined  that  “appellant’s  reasonable  ex- 
pectation of  continued  employment  [should]  not  be 
ended  because  we  have  determined,  on  a second 
look,  that  we  would  have  reached  a different  con- 
clusion if  we  had  it  to  do  again.”  Therefore,  the 
Board  found  that  increasing  the  penalty  would  be 
unreasonable.  It  affirmed  the  initial  decision  as 
modified. 
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EILEEN  W.  WOHLWEND  v.  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES  (Docket 
No.  SF07528110121) 

August  25,  1983 

1.390;  4.111;  4.125;  10.133 

The  agency  removed  appellant,  an  inhalation 
therapy  technician,  for  negligence  which  endan- 
gered the  life  of  a hospital  patient.  When  appellant 
appealed  to  the  Board’s  regional  office,  the  presid- 
ing official  found  that  the  agency  did  not  show  that 
negligence  had  taken  place.  Noting  that  there  were 
no  witnesses  to  the  incident,  he  pointed  out  that 
such  a situation  in  a criminal  case  would  prohibit  a 
prosecution  without  corroborating  evidence. 

The  agency  filed  a petition  for  review  and  the 
Board — citing  Weaver  v.  Department  of  the  Navy, 
2 MSPB  297  (1980) — granted  the  petition,  finding 
that  a serious  evidentiary  question  justified  a com- 
plete review  of  the  record. 

The  agency  charged  that  appellant  removed  a pa- 
tient from  a respirator  for  at  least  15  minutes  and 
failed  to  provide  supplementary  oxygen  or  ventila- 
tion. The  agency  alleged  that  the  patient  turned 
blue  (“cyanotic”),  and  appellant  resumed  mechani- 
cal ventilation.  The  agency  contended  that  al- 
though the  patient  suffered  no  permanent  damage, 
serious  damage  or  even  death  could  have  occurred. 
The  Board  noted  that  appellant  allegedly  reported 
the  incident  to  three  persons — two  of  whom  were 
doctors — and  that  the  agency  based  its  case 
against  appellant  on  the  testimony  of  these  three 
persons. 

The  Board  discussed  the  fact  that  there  were  no 
actual  witnesses  to  the  negligence — specifically, 
how  appellant’s  situation  would  have  been  viewed 
in  criminal  proceedings.  The  Board  noted  that  “the 
degree  of  corroborative  evidence  necessary  to  sup- 
port an  extrajudicial  confession  for  the  purpose  of  a 
criminal  conviction  is  not  required  to  establish  ap- 
pellant’s misconduct  in  a civil  or  administrative 
proceeding.”  Nonetheless,  the  Board  stated  that 
the  due  process  concerns  in  criminal  cases  were  ap- 
plicable in  appellant’s  case. 

The  Board  noted  that  in  Roberts  v.  Department 
of  the  Treasury,  MSPB  Docket  No.  NY075299043 
(November  18,  1982),  it  discussed  unsworn  extra- 
judicial statements  and  found  that  if  such  state- 
ments stood  alone  and  were  repudiated  by  the  ap- 
pellant, they  did  not  support  a removal  action.  In 
appellant’s  case,  the  Board  pointed  out  that  the 
extrajudicial  statements  she  made  to  the  three  per- 
sons were  “non-custodial,”  voluntary,  and  uncor- 
roborated and,  thus,  did  not  satisfy  a substantial 


evidence  standard.  The  Board  further  noted  that  in 
cases  involving  injury  to  persons  or  property,  due 
process  demands  a corpus  delicti.  Therefore,  be- 
cause the  agency  produced  no  evidence  to  show 
that  the  patient  was  taken  off  the  respirator  or  suf- 
fered injury,  the  Board  found  that  the  agency 
failed  to  support  the  removal  action.  Accordingly, 
it  affirmed  the  initial  decision  as  modified  and  or- 
dered the  agency  to  cancel  appellant’s  removal. 


JESSE  JAMES  WRIGHT  v.  DEPARTMENT  OF 
THE  NAVY  (Docket  No.  SF075281 10682) 

August  24,1983 

1.311;  1.400,  1.510 

Appellant  was  removed  based  on  the  charge  of 
excessive  unauthorized  absence.  He  had  been  ab- 
sent from  work  for  16  days  during  the  period  from 
July  3 to  July  25,  1980.  During  this  time  he  was  in- 
carcerated in  a county  jail,  a fact  which  the  agency 
knew,  until  his  release  on  January  11,  1981.  The 
agency  had  been  carrying  him  in  an  approved  leave 
status  since  May  27,  1980,  when  his  sentence  be- 
gan, but  denied  his  subsequent  request  for  extend- 
ed leave  without  pay  (LWOP). 

After  holding  a hearing,  a presiding  official  is- 
sued an  initial  decision  finding  the  charge  support- 
ed by  the  evidence  and  sustaining  the  removal.  The 
appeal  was  filed  three  months  late  but  the  presid- 
ing official  waived  the  time  limit  finding  that  the 
delay  was  due  to  appellant’s  incarceration. 

In  his  petition  to  the  Board,  appellant  claimed 
that  the  presiding  official  erred  in  making  no  find- 
ing on  his  claim  that  the  agency  failed  to  comply 
with  the  procedural  requirements  for  removal  in 
that  it  did  not  ensure  that  he  personally  received 
the  notice  of  proposed  adverse  action,  and  in  con- 
cluding that  the  charge  against  him  was  supported 
by  a preponderance  of  evidence.  Appellant  con- 
tends, specifically,  that  the  agency’s  attempts  to 
deliver  the  notice  were  unreasonable  because  the 
attorney  to  whom  the  notice  was  delivered  repre- 
sented him  only  in  the  criminal  matter  and  be- 
cause, in  spite  of  the  fact  that  he  advised  agency 
officials  that  he  had  been  transferred  from  the 
county  jail  to  a prison  camp,  the  notice  was  sent  to 
him  at  the  jail. 

The  Board  found  that  the  evidence  of  record  in- 
dicated that  appellant  had  advised  agency  officials 
to  contact  his  attorney  if  it  had  questions  about  his 
leave  status.  Thus,  it  was  reasonable  for  the  agen- 
cy to  conclude  that  the  proposal  would  reach  him 
through  his  attorney.  In  addition,  the  Board  found 
that  appellant’s  claim  that  he  advised  the  proposing 
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official  of  his  transfer  is  not  credible.  The  Board 
found  that  the  agency  had  previously  sent  the  pro- 
posal notice  to  the  jail,  and  there  is  no  reason  of- 
fered in  the  record  why  it  would  not  have  sent  a 
copy  to  the  prison  camp,  had  it  known  appellant 
was  there.  The  Board  concluded  that  the  agency 
took  intelligent  and  diligent  steps  to  serve  appel- 
lant and  that  he  failed  to  demonstrate  that  the 
agency  committed  procedural  error  in  this  regard. 

Appellant  also  claimed  that  the  presiding  official 
erred  by  not  addressing  his  allegation  that  the 
agency  failed  to  correctly  process  his  request  for 
LWOP.  The  Board  found  that  appellant’s  initial  re- 
quest for  LWOP  was  granted  but  that  subsequent 
requests  were  denied  because  it  appeared  to  the 
agency  that  appellant’s  absence  would  continue  un- 
til he  had  completed  his  original  jail  sentence  and 
because  of  the  agency’s  heavy  workload  and  need 
for  personnel. 

The  Board  concluded  that  appellant  failed  to 
show  by  a preponderance  of  evidence  that  the 
agency  committed  procedural  error  which  likely 
had  a harmful  effect  upon  the  outcome  before  the 
agency  so  as  to  warrant  reversal  of  the  action.  The 
Board  also  concluded  the  appellant’s  unauthorized 
absence  was  an  appropriate  basis  for  removal  and 
that  the  presiding  official  did  not  err  in  sustaining 
the  charge  nor  in  finding  the  penalty  of  removal 
appropriate. 

DISABILITY  RETIREMENT 

JAMES  H.  TURNER  v.  OFFICE  OF  PERSON- 
NEL MANAGEMENT  (Docket  No. 

AT831L81 10243) 

August  19,  1983 

15.134;  15.135 

The  court  remanded  this  case  to  the  Board  for 
redetermination  of  appellant’s  qualifications  for 
disability  retirement.  The  presiding  official  had 
found  that  appellant  did  not  have  the  type  of  medi- 
cal condition  to  qualify  for  disability  retirement. 
The  record  described  appellant’s  condition  as  an 
acute  aversion  to  enclosed  places  caused  by  chronic 
diarrhea.  The  presiding  official  had  found  that  the 
medical  evidence  did  not  show  the  etiology  of  ap- 
pellant’s disorder.  He  also  had  concluded  that  there 
“was  not  precedent  for  awarding  disability  retire- 
ment based  on  an  individual’s  phobias.”  Upon  con- 
sideration of  appellant’s  petition  for  review,  the 
Board  had  agreed  with  the  findings  of  the 
presiding  official. 


When  appellant  appealed  to  the  court,  the  court 
noted  that  it  was  necessary  to  emphasize  the  em- 
ployee’s ability  to  perform  the  last  job  he  occupied 
rather  than  his  ability  to  prove  a specific  medical 
cause  for  his  condition.  The  court  cited  Chavez  v. 
Office  of  Personnel  Management,  6 MSPB  343 
(1981),  in  which  the  Board  had  held  that  expert 
opinion,  subjective  evidence  of  pain,  and  inability 
to  work  should  be  considered  with  medical  evi- 
dence in  determining  disability.  Further,  the  court 
noted  that  OPM  had  not  excluded  phobias  as  disa- 
bility. It  noted  that  phobias  constituted  mental 
illnesses — conditions  which  were  recognized  by 
OPM  as  potential  sources  of  disability. 

The  Board  noted  that  evidence  submitted  by  two 
doctors  verified  appellant’s  condition.  Also,  a 
statement  from  appellant’s  supervisor  indicated 
that  because  of  his  medical  condition,  appellant  was 
unable  to  travel  by  plane  as  his  job  required.  Ap- 
plying the  court’s  findings,  the  Board  found  that 
appellant  had  shown  that  he  was  unable  to  perform 
usefully  and  efficiently  in  the  job  he  had  last 
occupied.  Therefore,  it  reversed  its  previous 
decision. 

JURISDICTION 

LORETTA  J.  KAUL  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  AT07528310004) 

August  9,  1983 

4.212;  8.211;  10.12111 

When  appellant  was  removed  from  her  position 
with  the  Postal  Service,  she  appealed  to  the 
Board’s  regional  office.  The  presiding  official  dis- 
missed her  case  as  not  within  Board  jurisdiction. 
The  action  against  appellant  involved  veterans 
preference  points  appellant  was  given  when  being 
considered  for  employment.  According  to  the  rec- 
ord, when  the  agency  hired  appellant,  it  afforded 
her  10  points  veterans  preference,  since  her  hus- 
band had  a 100  percent  service  disability.  How- 
ever, when  appellant  subsequently  dissolved  her 
marriage  and  notified  the  agency  of  her  name 
change,  the  agency  issued  a notice  of  removal. 

The  Board  explained  that  under  5 U.S.C.  §7701, 
a preference  eligible  employee  in  the  excepted 
service  may  appeal  to  the  Board  when  the  employ- 
ee has  completed  more  than  one  year  of  current 
continuous  service  in  the  same  or  similar  positions. 
However,  the  Board  pointed  out  that  a non- 
preference eligible  in  the  same  position  may  not  ap- 
peal. Addressing  whether  appellant  retained  her 
entitlement  to  preference  eligibility  when  she  was 
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removed,  the  Board  noted  the  agency’s  argument 
that  because  appellant  was  divorced,  she  was  no 
longer  entitled  to  veterans  preference.  It  also  not- 
ed appellant’s  argument  that  since  she  entered  the 
agency  with  veterans  preference,  she  ws  entitled 
to  keep  that  status.  Appellant  also  contended  that 
the  purpose  of  the  law  in  granting  veterans  prefer- 
ence to  relatives  of  disabled  veterans  was  to  allow 
the  benefits  due  the  veterans  to  protect  their  fami- 
lies. Thus,  she  concluded  that  she  should  remain  a 
preference  eligible  since  she  supported  a child  by 
her  marriage  to  the  disabled  veteran. 

The  Board  stated  that  5 U.S.C.  §2108(3)  includes 
in  its  definition  of  preference  eligible  “the  wife  or 
husband  of  a service-connected  disabled  veteran 
. . .”  The  Board  stated  that  since  appellant  was  di- 
vorced from  the  disabled  veteran,  she  was  no  long- 
er his  wife  and  was,  in  fact,  married  to  another 
man  at  the  time  of  her  removal.  Moreover,  the 
Board  determined  that  it  would  be  inconsistent  for 
it  to  find  that  appellant — the  divorced  former  wife 
of  a disabled  veteran — was  entitled  to  benefits 
when  the  widow  of  a veteran  who  had  remarried 
would  not  be  entitled. 

The  Board  explained  that  the  burden  of  proving 
jurisdiction  was  appellant’s.  The  Board  agreed 
with  appellant  that  nothing  in  5 U.S.C.  §2108  pro- 
vided for  a change  in  preference  eligibility  status 
after  appointment  to  a position.  The  Board  found 
that  appellant  did  not  meet  the  preference  eligibili- 
ty requirements  of  §2108  when  she  was  removed. 
Therefore,  the  Board  found  that  appellant  did  not 
carry  her  burden  of  proving  Board  jurisdiction  and 
denied  the  petition  for  review. 

MARSHA  SIRKIN  v.  DEPARTMENT  OF  LA- 
BOR (Docket  No.  DC03518210509) 

August  24,  1983 

1.130;  1.240;  7.110;  10.12111 

Appellant  appealed  her  reduction  from  a GS-14 
training  specialist  to  a GS-13  manpower  develop- 
ment specialist  during  a reduction  in  force  (RIF). 
The  agency  moved  to  dismiss  the  appeal  on  the 
ground  that  appellant  was  covered  by  a collective 
bargaining  agreement  which  made  the  negotiated 
grievance  procedure  the  only  means  of  redressing  a 
RIF  action. 

Responding  to  the  presiding  official’s  order  to 
show  cause  why  her  appeal  should  not  be  dis- 
missed, appellant  argued  that  the  effect  of  the  RIF 
was  an  adverse  action  over  which  the  Board  has  ju- 
risdiction. She  said  that  Article  18  of  the  agree- 
ment gives  the  employee  subject  to  an  adverse  ac- 
tion the  choice  of  grieving  or  appealing  to  the 


Board.  Claiming  that  since  Article  20  of  the  agree- 
ment which  covered  RIF  actions  was  silent  on  ap- 
peal rights,  she  contended  that  Article  18  of  that 
agreement  was  controlling.  She  said  further  that 
the  union  local  had  not  intended  to  bargain  away 
the  rights  of  RIF-affected  employees  to  choose  be- 
tween appealing  to  the  Board  and  using  the  negoti- 
ated grievance  procedure — that  the  agreement 
should  not  be  interpreted  in  a way  that  would  limit 
employee  appeal  rights. 

The  presiding  official’s  decision  dismissing  the 
appeal  on  jurisdictional  grounds  said  that:  (1)  the 
negotiated  grievance  procedure  was  the  only 
means  available  to  employees  in  the  bargaining 
units  for  handling  grievances  which  it  covers; 

(2)  RIF  actions  fall  in  the  broad  definition  of 
“grievances”  in  the  agreement;  (3)  RIF  actions 
were  not  excluded  from  coverage;  and  (4)  this  was 
a RIF  action  under  5 C.F.R.  § 351,  not  an  adverse 
action  under  5 U.S.C.  §7512. 

In  petitioning  the  Board  for  review,  appellant 
called  the  presiding  official’s  decision  erroneous  in 
not  finding  the  reduction  in  grade  an  adverse  ac- 
tion. Alternatively,  she  asserted  that  the  presiding 
official  was  wrong  in  concluding  that  the  agree- 
ment limits  an  employee’s  right,  when  affected  by 
RIF,  to  choose  her  method  of  redress. 

The  Board  granted  the  petition  for  review.  It 
first  pointed  out  that  its  appellate  jurisdiction  man- 
dated by  5 U.S.C.  §7513(d)  (adverse  actions)  and  5 
C.F.R.  §351.901  (RIF  actions)  may  be  limited  by  a 
collective  bargaining  agreement.  Such  a negotiated 
grievance  procedure  is  usually  the  only  means  of 
settling  disputes  under  the  agreement’s  coverage. 

The  Board  discussed  the  House  and  Senate  ver- 
sions of  labor  issues  in  the  drafting  of  the  Civil 
Service  Reform  Act  of  1978.  It  said  that  under 
U.S.C.  §7121(a),  as  finally  enacted,  an  action 
which  fell  within  the  coverage  of  the  agreement, 
which  is  not  specifically  excluded  from  grievance 
procedures,  was  considered  to  be  included  and 
could  be  grieved  only  under  negotiated  grievance 
procedures.  Such  an  action  is  not  appealable  to  the 
Board. 

The  Board  said  that  a reduction  in  grade,  taken 
pursuant  to  a RIF  is  not  an  adverse  action.  It 
found  no  error  in  the  presiding  official’s  finding 
that  appellant  was  subject  to  a RIF  action,  not  an 
adverse  action.  The  Board  further  found  that  a re- 
duction in  grade  pursuant  to  a RIF  falls  within  the 
definition  of  a grievance  included  in  the  negotiated 
agreement  which  covered  appellant.  Another 
Board  finding  was  that  RIF  actions  are  neither 
statutorily  excepted  from  coverage,  excluded  from 
coverage  by  the  collective  bargaining  agreement 
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which  covers  appellant,  nor  otherwise  provided  for 
in  5 U.S.C.  §7121.  Accordingly,  the  initial  decision 
was  affirmed. 

PERFORMANCE 

CLIFFORD  McKENZIE  v.  DEPARTMENT  OF 

THE  INTERIOR  (Docket  No.  DE04328210002) 
August  24,  1983 

4.127;  9.100;  9.130;  9.200;  9.330;  9.331;  10.12111; 
10.1212;  10.1214 

Appellant  was  removed  for  unacceptable  per- 
formance based  on  his  alleged  failure  to  meet  es- 
tablished performance  standards  in  five  critical  ele- 
ments of  his  position.  He  filed  an  appeal  in  a timely 
fashion  and  requested  a hearing. 

Following  the  agency’s  presentation  of  its  case- 
in-chief, appellant  moved  for  a judgment  in  his  fa- 
vor based  on  the  contention  that  he  had  been  re- 
moved based  on  critical  elements  different  from 
those  on  which  his  performance  was  supposed  to  be 
measured,  and  that  the  agency  had  made  no  show- 
ing that  its  action  was  supported  by  substantial  ev- 
idence. The  presiding  official  granted  the  motion 
and  issued  a subsequent  initial  decision.  In  the  ini- 
tial decision  the  presiding  official  found  that  the 
agency  had  failed  to  show  that  its  performance 
evaluation  plan  had  been  approved  by  the  Office  of 
Personnel  Management,  thus  making  the  action 
subject  to  5 U.S.C.  §7512  and  7701  and  not  5 
U.S.C.  §4303.  He  further  found  that  the  agency 
provided  no  substantial  or  preponderant  evidence 
to  support  its  charges  nor  did  it  present  evidence 
that  the  penalty  imposed  comported  with  the 
Board’s  decision  in  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313  (1981). 

The  Board  granted  the  agency’s  petition  for  re- 
view and  found  that  the  presiding  official  had  the 
authority  to  rule  on  the  appellant’s  motion  for  dis- 
missal following  presentation  of  the  agency’s  case- 
in-chief. The  Board  based  this  determination  on  5 
C.F.R.  §1201. 41(b)(7)  which  gives  presiding  offi- 
cials the  authority  to  rule  on  all  motions  raised  by 
either  party  and  on  5 C.F.R.  §1201. 55(b)  which 
gives  all  other  parties  the  opportunity  to  object  to 
any  motions  raised.  The  Board  also  used  Rule  41(b) 
of  the  Federal  Rules  of  Civil  Procedure  as  guidance 
in  reaching  this  conclusion,  stating  that  where  an 
appellant  moves  for  judgment  at  the  close  of  the 
agency’s  case-in-chief,  the  presiding  official  shall 
decide  whether  or  not  to  grant  the  motion  based  on 
whether  the  action  is  supported  by  the  requisite 
degree  of  proof  under  5 U.S.C.  §7701(c).  In  all 
cases  the  presiding  official  shall  carefully  consider 


the  weight  and  credibility  of  the  agency’s  evidence 
in  making  the  decision.  If  the  agency  has  estab- 
lished an  unimpeached  prirria  facie  case  in  its  case- 
in-chief, the  appellant’s  motion  must  be  denied. 

In  this  case  the  Board  found  that  the  agency’s 
performance  appraisal  system  was  valid  under  5 
U.S.C.  Chapter  43.  Therefore  the  burden  was  on 
the  agency  to  establish  that  its  removal  decision 
was  supported  by  substantial  evidence.  The  Board 
also  found  that  the  agency  presented  evidence  of 
probative  value  sufficient  to  establish  an  unim- 
peached prima  facie  case. 

Appellant’s  supervisor  testified  that  the  pro- 
posed letter  of  removal  detailed  the  reasons  why 
he  felt  that  appellant’s  performance  was  unsatis- 
factory. The  Board  found  that  although  a notice  of 
proposed  removal  is  not  evidence,  in  and  of  itself, 
where  an  employee  with  personal  knowledge  of  the 
charges  incorporates  by  reference  the  proposal  no- 
tice into  that  testimony,  such  testimony  must  be 
considered  as  probative  of  the  charges  contained  in 
the  notice.  Accordingly,  the  supervisor’s  testimony 
incorporating  the  specific  instances  of  unacceptable 
performance  contained  in  the  proposal  into  his  tes- 
timony was  entitled  to  some  minimal  probative 
value.  Since  appellant  failed  to  introduce  any  evi- 
dence to  impeach  this  testimony  and  therefore 
failed  to  impeach  the  agency’s  prima  facie  case  of 
his  unacceptable  performance,  the  Board  found 
that  the  presiding  official  erred  in  granting  the  ap- 
pellant’s motion  for  judgment  at  the  end  of  the 
agency’s  case-in-chief. 

The  initial  decision  was  vacated  and  the  case  re- 
manded to  the  regional  office  to  allow  the  appellant 
to  present  any  and  all  evidence  relevant  to  the  ac- 
tion on  appeal. 


RESTORATION  TO  DUTY 

JOE  E.  WHITE  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  AT035381 10563) 

August  26,  1983 

8.400;  8.4212;  8.423;  8.424 

Appellant,  a mailhandler,  was  injured  on  the  job 
in  November  1972  and  subsequently  received  bene- 
fits under  the  Workers  Compensation  Program.  In 
December  1976,  the  agency  removed  appellant  be- 
cause of  absence  exceeding  one  year  for  continued 
disability  caused  by  the  on-the-job  injury.  In  Au- 
gust 1979,  appellant  was  notified  that  his  benefits 
would  be  discontinued  because  he  was  no  longer 
disabled  for  work. 
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Appellant  then  requested  to  be  restored  to  duty. 
However,  the  agency  denied  the  request,  citing  ap- 
pellant’s unsatisfactory  attendance  record.  Appel- 
lant’s appeal  to  the  Board’s  regional  office  was  dis- 
missed for  lack  of  jurisdiction.  The  presiding 
official  found  that  appellant  failed  to  show  that  he 
was  denied  restoration  rights  because  of  the  em- 
ployment of  another  person.  Consequently,  the  Of- 
fice of  Personnel  Management  (OPM)  petitioned  for 
review. 

The  Board  explained  that  5 U.S.C.  §8151(b)(2) 
requires  an  agency  to  “make  all  reasonable  efforts 
to  place,  and  accord  priority  to  placing,  the  em- 
ployee in  his  former  or  equivalent  position”  when 
the  employee  recovers  from  disability  more  than 
one  year  after  compensation  started.  Citing 
Raicovich  v.  U.S.  Postal  Service,  675  F.2d  417 
(1982),  the  Board  further  explained  that  a employ- 
ee in  good  standing  at  the  time  of  his  injury  must 
be  placed  on  a priority  employment  list  and  reem- 
ployed when  a vacancy  arises.  The  Board  added 
that  a veteran  such  as  appellant  would  be  on  the 
priority  list  for  two  years. 

The  Board  noted  that  to  establish  a violation  of 
restoration  rights,  an  employee  must  show  that  he 
was  denied  restoration  rights  because  another  per- 
son was  employed.  In  appellant’s  case,  OPM  con- 
tended that  the  agency  hired  two  persons  from  out- 
side the  agency  after  appellant  had  requested 
restoration. 

The  presiding  official  noted  that  other  persons 
were  hired  as  mailhandlers  “within  a two  year  time 
frame”  after  appellant  requested  restoration.  How- 
ever, the  presiding  official  pointed  out  that  the 
specific  dates  of  employment  of  those  persons  were 
not  in  the  record.  Thus,  the  presiding  official  con- 
cluded that  the  “mere  finding  that  others  were 
hired  within  a time  frame  as  broad  as  two  years” 
did  not  establish  Board  jurisdiction  by  showing 
that  appellant  was  denied  restoration  because 
others  were  hired. 

The  Board  did  not  agree  with  the  presiding  offi- 
cial’s conclusion,  pointing  out  that  appellant’s  ina- 
bility to  specify  the  dates  others  were  employed  in 
the  two-year  period  “does  not  bar  this  claim.”  The 
Board  determined  that  the  fact  that  appellant  pro- 
vided evidence  that  he  was  denied  his  rights  be- 
cause of  the  employment  of  others  was  sufficient. 
Therefore,  the  Board  reversed  the  initial  decision 
and  ordered  the  agency  to  reinstate  appellant  to 
his  former  job  or  an  equivalent  one. 


SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  CHANLER  C.  BIGGS 
(Docket  No.  HQ12068210033) 

August  23,  1983 

16.253 

The  Special  Counsel  charged  Chanler  C.  Biggs, 
respondent,  with  violation  of  the  Hatch  Act.  The 
Board’s  administrative  law  judge  did  not  agree  and 
recommended  that  the  complaint  be  dismissed. 

According  to  the  record,  respondent  wrote  a let- 
ter to  the  editor  of  a newspaper  discussing  a politi- 
cal candidate’s  views  on  environmental  issues  and 
stating  that  he  did  not  intend  to  vote  for  the  candi- 
date. Because  respondent’s  letter  involved  a candi- 
date, the  newspaper  declined  to  run  it  as  a letter  to 
the  editor.  However,  it  informed  respondent  that  it 
would  run  the  letter  if  he  paid  a fee  for  its  publica- 
tion. Respondent  decided  to  do  so,  and  the  letter 
subsequently  ran  on  the  newspaper’s  “Public  Fo- 
rum” page.  Included  on  that  page  were  letters  to 
the  editor.  Respondent’s  letter  was  set  in  larger 
type  than  the  other  letters  and  was  set  off  by  black 
bars. 

The  Special  Counsel  argued  that  by  paying  to 
have  the  letter  published,  respondent  paid  for  a po- 
litical advertisement  and  thus  participated  in  a po- 
litical campaign.  The  Special  Counsel  noted,  how- 
ever, that  the  letter  would  have  been  an  acceptable 
expression  of  opinion  had  respondent  not  paid  to 
have  it  published. 

The  Board  noted  that  in  Wilson  v.  United  States 
Civil  Service  Commission,  136  F.Supp.  104 
(D.D.C.  1955),  the  court  held  that  “an  isolated, 
unsolicited,  unpaid  for  expression  of  opinion  that 
might  never  have  been  published,  with  nothing 
more,  does  not  establish  active  participation  in  a 
political  campaign.”  The  court  stressed  the  impor- 
tance of  distinguishing  whether  .an  employee  is  ex- 
pressing independent,  personal  opinions  or  deliber- 
ately seeking  the  election  or  defeat  of  a political 
candidate.  Applying  Wilson  to  respondent’s  case, 
the  Board  pointed  out  that  although  respondent’s 
letter  did  not  indicate  that  he  actively  participated 
in  politics,  it  did  show  an  intent  to  influence  the 
opinion  of  others. 

Nonetheless,  the  Board,  finding  no  evidence  that 
respondent  was  campaigning  or  involved  with  a po- 
litical party,  determined  that  respondent  acted  in- 
dependently. It  concluded  that  the  Special  Counsel 
failed  -to  show  that  respondent  violated  the  Hatch 
Act  and  therefore  dismissed  the  complaint. 
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SPECIAL  COUNSEL  v.  DEPARTMENT  OF 
THE  ARMY  (Docket  No.  HQ12068110017) 

August  16,  1983 

4.1133;  10.2115;  10.300;  16.220;  16.230;  16.254 

The  Special  Counsel  acted  to  prevent  the  pro- 
posed removal  of  Jewel  M.  Mortensen.  Noting  that 
Ms.  Mortensen  filed  equal  employment  opportunity 
(EEO)  complaints,  the  Special  Counsel  saw  the 
agency’s  proposed  action  as  a prohibited  personnel 
practice  in  violation  of  the  Civil  Service  Reform 
Act  of  1978.  The  Special  Counsel  requested  that 
the  agency  withdraw  the  proposed  removal  and 
that  it  institute  a training  program  where  Ms. 
Mortensen  worked  to  instruct  supervisors  about 
employee  rights  under  the  Act.  The  Board  granted 
an  indefinite  stay  of  the  proposed  removal. 

The  Board’s  administrative  law  judge  considered 
Ms.  Mortensen’s  case  and  issued  a recommended 
decision,  finding  that  the  Special  Counsel  had  not 
shown  “that  the  corrective  action  sought,  or  any 
other  action  is  appropriate.”  Although  the  adminis- 
trative law  judge  found  that  the  Special  Counsel 
showed  that  the  removal  was  retaliatory,  he  also 
determined  that  the  agency  had  legitimate  mana- 
gerial motives  for  proposing  the  action. 

The  Board  explained  that  in  order  to  demon- 
strate reprisal,  the  Special  Counsel  had  to  show 
that  the  employee  engaged  in  a protected  activity, 
that  the  employee  was  subsequently  treated  ad- 
versely by  the  agency,  and  that  an  official  with 
knowledge  of  the  protected  activity  took  the  ad- 
verse action.  The  Board  further  explained  that  the 
Special  Counsel  was  required  to  show  a causal  con- 
nection between  the  protected  activity  and  the 
agency’s  action  and  that  the  connection  was  a sig- 
nificant factor  in  the  agency’s  action.  The  Board 
added  that  the  causal  connection  may  be  only  an  in- 
ference of  retaliation,  since  a supervisor  would 
most  likely  not  admit  to  a retaliatory  motive. 

According  to  the  record,  Ms.  Mortensen  engaged 
in  the  protected  activity  of  filing  EEO  complaints, 
alleging  race,  sex,  and  national  origin  discrimina- 
tion and  reprisal.  Evidence  indicated  that  J. 

Clifton  Spendlove,  the  agency  official  who  signed 
the  letter  proposing  Ms.  Mortensen’s  removal, 
knew  of  her  EEO  complaints,  some  of  which  con- 
cerned his  own  actions.  A witness  testified  that 
Mr.  Spendlove  had  told  Ms.  Mortensen  that  if  she 
filed  a complaint  against  him,  she  would  be  fired. 
Mr.  Spendlove  denied  the  remark,  claiming  that  he 
had  informed  Ms.  Mortensen  that  he  would  support 
her  “so  long  as  she  didn’t  file  spurious  grievances.” 
Mr.  Spendlove  admitted  that  he  did  consider  some 
of  Ms.  Mortensen’s  complaints  spurious. 


The  Board  addressed  the  agency’s  management 
reasons  for  removing  Ms.  Mortensen.  The  agency’s 
basic  charges  against  her  were  insubordination  and 
unsatisfactory  performance.  According  to  the  rec- 
ord, Ms.  Mortensen,  a chemist,  worker)  on  a series 
of  tests  involving  defense  against  biological  war- 
fare. When  Ms.  Mortensen’s  supervisor,  John 
Morrison,  found  discrepancies  in  the  data  collected 
in  the  tests,  he  assigned  her  the  task  of  explaining 
the  inconsistencies  in  a report.  Several  months  lat- 
er, Ms.  Mortensen  claimed  no  knowledge  of  the  as- 
signment and  demanded  that  it  be  put  in  writing. 
Ms.  Mortensen  was  given  four  months  to  complete 
the  report.  She  did  not  meet  that  deadline,  and 
several  times  was  given  extensions  of  the  due  date. 
Also,  she  was  relieved  of  some  of  her  other  duties 
in  order  to  afford  her  more  time  to  work  on  the  re- 
port. When  Ms.  Mortensen  submitted  the  report,  it 
was  returned  to  her  as  unacceptable;  she  submitted 
a revision,  but  that  too  was  rejected.  The  agency 
then  reassigned  the  task  of  preparing  the  report  to 
another  employee.  That  employee  submitted  an  ac- 
ceptable report  within  three  weeks  of  the 
assignment. 

The  record  also  indicated  that  Ms.  Mortensen 
was  given  an  assignment  to  do  a literature  search, 
but  six  months  later — at  the  time  of  her  proposed 
removal — showed  no  progress  in  completing  the 
assignment.  The  administrative  law  judge  found 
that  the  agency  met  its  burden  of  proving  the 
charges.  He  found  that  she  was  insubordinate  in 
not  accounting  for  her  time  and  in  her  general  lack 
of  cooperation  with  her  superiors.  He  found  her 
poor  performance  demonstrated  by  her  lack  of 
progress  in  the  assignments  given  to  her. 

Addressing  the  issue  of  retaliation,  the  Board 
applied  Mt.  Healthy  City  School  District  v.  Doyle , 
429  U.S.  274  (1977),  to  Ms.  Mortensen’s  case.  The 
Board  explained  that  in  Mt.  Healthy , an  employee 
showed  that  his  employer  made  a personnel  deci- 
sion— not  to  renew  his  contract — partly  to  retali- 
ate for  the  employee’s  exercise  of  first  amendment 
rights.  However,  in  that  case,  the  Supreme  Court 
held  that  the  employer  could  prevail  if  evidence 
showed  that  the  same  decision  would  have  been 
made  for  another  and  valid  reason.  In  Ms. 
Mortensen’s  case,  the  Board  agreed  with  the 
administrative  law  judge  that  the  agency  would 
have  removed  her  regardless  of  her  protected  ac- 
tivity. However,  it  approached  the  issue  different- 
ly than  the  administrative  law  judge  did.  The 
Board  stated  that  “to  conclude  that  the  [agency] 
would  have  made  the  same  decision  because  it  can- 
not retain  an  insubordinate  and  incompetent  em- 
ployee incorrectly  applies  the  Mt.  Healthy  ruling.” 


The  Board  explained  that  “having  a valid  mana- 
gerial reason  merely  establishes  dual  motivation 
for  the  action.”  The  evidence  must  show  that  the 
action  would  have  been  taken  anyway.  The  Board 
found  that  evidence  showed  that  the  action  against 
Ms.  Mortensen  would  have  been  proposed  based  on 
the  agency’s  legitimate  reasons.  The  Board  noted 
that  although  Mr.  Spendlove  “may  have  harbored 
some  bias  against  Mortensen  for  her  EEO  activi- 
ties, his  action  was  not  based  on  that  forbidden  mo- 
tive.” As  for  Ms.  Mortensen’s  immediate  supervi- 
sor, Mr.  Morrison,  the  Board  saw  no  evidence  that 
he  was  concerned  about  her  EEO  activities. 

The  record  described  Ms.  Mortensen’s  deterior- 
ating relationship  with  her  supervisor.  Ms.  Mor- 
tensen claimed  that  the  decline  began  when  Mr. 
Morrison  was  interviewed  by  the  agency  regarding 
a discrimination  appeal  she  was  pursuing  in  court. 
According  to  Mr.  Morrison,  the  deterioration  be- 
gan at  a staff  meeting  where  Ms.  Mortensen  be- 
came belligerant  about  following  procedures  for 
work  assignments.  Mr.  Morrison  gave  Ms.  Morten- 
sen high  appraisals  for  her  work  in  1976  and  1977. 
In  1978,  Mr.  Morrison  found  it  necessary  to  counsel 
Ms.  Mortensen  about  matters  concerning  coopera- 
tion— although  he  admitted  that  she  had  main- 
tained a high  level  of  performance.  Ms.  Morten- 
sen’s next  appraisal  was  slightly  lower.  As  a result, 
she  fded  an  EEO  complaint. 

After  Ms.  Mortensen’s  difficulties  with  the  re- 
port mentioned  earlier,  Mr.  Morrison  warned  her 
that  her  within  grade  increase  would  be  withheld  if 
she  did  not  improve.  During  the  90  days  given  her 
for  improvement,  Ms.  Mortensen  failed  to  do  any 
work  on  the  literature  search  previously  men- 
tioned. The  Board  pointed  out  that  even  if  Ms. 
Mortensen  were  dissatisfied  with  her  work  or  her 
supervisor,  she  was  still  obligated  to  do  her  work 
while  pursuing  her  EEO  complaint. 

Mr.  Morrison,  with  help  from  Mr.  Spendlove, 
submitted  to  the  agency’s  personnel  office  a draft 
outlining  insubordination  and  unsatisfactory  per- 
formance charges.  As  the  result  of  a subsequent 
meeting  on  the  matter,  outside  parties  familiar 
with  EEO  procedures  drafted  a charge  of  abuse  of 
EEO  procedures.  Mr.  Spendlove  testified  that  he 
found  the  EEO  abuse  charge  irrelevant  to  the 
charges  he  and  Mr.  Morrison  had  made.  However, 
he  signed  a proposed  removal  letter  which  included 
the  EEO  abuse  charge.  After  discussion  with  the 
Office  of  Special  Counsel,  he  deleted  the  EEO 
charge. 

The  Board  pointed  out  that  Mr.  Morrison,  to 
whom  no  EEO  animus  was  attributed,  initiated  the 
proposed  removal  and  drafted  a proposal  con- 
taining only  insubordination  and  unsatisfactory 


performance  charges,  which  were  based  on  his  ex- 
perience with  Ms.  Mortensen.  Mr.  Spendlove  acted 
on  this  proposal  knowing  that  Mr.  Morrison  had 
sound  reasons  for  initiating  it.  Therefore,  the 
Board  concluded  “that  more  likely  than  not  Spend- 
love would  have  proposed  the  removal  based  solely 
on  Mortensen’s  insubordination  and  work  perform- 
ance charge  without  reard  to  Ms.  Mortensen’s 
EEO  activities.”  The  Board  found  that  no  prohib- 
ited personnel  practice  occurred  and  thus  that  no 
corrective  action  was  appropriate.  It  vacated  the 
indefinite  stay  of  the  proposed  removal. 

SPECIAL  COUNSEL  v.  J.  ROBERT  HAYES 

(Docket  No.  HQ12068210034) 

August  12,  1983 

14.700;  16.253 

The  Special  Counsel  filed  a complaint  against  J. 
Robert  Hayes,  requesting  that  he  be  removed  from 
the  position  of  Executive  Secretary  in  the  Troy, 
New  York  Housing  Authority.  Because  respondent 
Hayes  was  a candidate  for  the  Democratic  nomina- 
tion for  the  Office  of  Rensselaer  County  Executive, 
the  Special  Counsel  charged  him  with  violation  of 
the  Hatch  Act.  Specifically,  the  Special  Counsel 
asserted  that  respondent  violated  5 U.S.C. 

§ 1502(a)(3)  which  prohibits  a state  or  local  official 
from  being  a candidate  for  elective  office  in  parti- 
san elections. 

Noting  that  the  Troy  Housing  Authority  was 
funded  partly  by  the  Department  of  Housing  and 
Urban  Development,  the  administrative  law  judge, 
in  his  recommended  decision,  found  that  respon- 
dent was  covered  by  the  Hatch  Act.  Although  the 
administrative  law  judge  determined  that  respon- 
dent’s candidacy  clearly  violated  the  statute,  he 
also  found  that  mitigating  circumstances  rendered 
respondent’s  removal  unwarranted. 

According  to  the  record,  respondent  sought  legal 
advice  as  to  how  the  Hatch  Act  applied  to  his  can- 
didacy and  was  informed  by  his  -lawyer  that  his 
candidacy  would  be  legal  if  he  took  an  unpaid  leave 
of  absence  from  his  Housing  Authority  job  to  cam- 
paign. At  a meeting  of  the  Board  of  Commission- 
ers, respondent  announced  that  he  was  considering 
running  for  the  office  of  County  Executive.  Coun- 
sel for  the  Housing  Authority  was  present  when 
respondent  announced  his  intention  to  run,  but  did 
not  challenge  the  legal  advice  respondent  had  been 
given  about  the  applicability  of  the  Hatch  Act.  The 
administrative  law  judge  found  that  respondent 
acted  reasonably  in  seeking  legal  advice.  He  con- 
cluded that  respondent  did  not  violate  the  Hatch 
Act  knowingly,  and  therefore  recommended  that 
the  complaint  be  dismissed. 
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The  Board  considered  the  administrative  law 
judge’s  finding  that  public  interest  was  a factor  fa- 
voring mitigation  in  respondent’s  case.  The  Board 
noted,  however,  that  it  had  not  relied  on  this  factor 
in  mitigation.  Quoting  from  Special  Counsel  v. 
Daniel,  MSPB  Docket  No.  HQ120682 10031  (July  8, 
1983),  the  Board  stated  that  “the  seriousness  of  the 
violation  is  the  sole  factor  on  which  the  Board  may 
make  its  determination  on  the  penalty  under  5 
U.S.C.  §1505(2).”  Accordingly,  the  Board  adopted 
the  recommended  decision  as  modified.  It  found 
that  respondent  violated  the  Hatch  Act  but  that 
the  violation  did  not  warrant  respondent’s  removal. 
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APPEALS 

ARBITRATION 


MARTIN  DESJARLAIS  v.  DEPARTMENT  OF 

THE  INTERIOR  (Docket  No.  DE07528310157)* 
August  11,  1983 

The  removal  action  which  appellant,  a custodial 
worker,  appealed  was  based  on  (1)  unlawful  admis- 
sion to  government  property,  (2)  insubordination, 
and  (3)  three  instances  of  absence  without  leave 
(AWOL).  Appellant  had  been  suspended  for  10 
days  in  January  1983  on  similar  charges  stemming 
from  an  incident  in  November  1982. 

Although  appellant’s  supervisors  had  counseled 
him  several  times  on  not  bringing  his  children  to 
the  school  where  he  worked — explaining  the  rule 
was  to  avoid  leading  to  liability  for  the  govern- 
ment, and  that  appellant  could  not  do  his  work  and 
supervise  his  children  at  the  same  time — appel- 
lant’s children  had  been  found  in  the  building  dur- 
ing his  work  time.  A witness  testified  that  one 
child  had  the  building  keys  in  her  hand.  Appellant 
said  that  the  school  principal  had  given  his  wife 
permission  for  the  children  to  use  the  facilities  on 
January  6,  1983.  Although  the  principal  said  he  did 
not  remember  giving  this  permission  on  the  day  in 
question,  the  agency  did  not  refute  the  claim.  Ap- 
pellant denied  that  he  ever  gives  his  building  keys 
to  anyone,  although  he  did  not  specifically  address 
the  agency  claim  that  his  daughter  had  his  keys  on 
that  evening.  Further,  regarding  the  first  AWOL 
charge,  appellant  said  that — on  being  ordered  to 
take  his  children  home — he  sent  the  children 
ahead,  and  left  the  worksite  for  about  five  minutes 
to  make  arrangements  to  get  home  later.  He  said 
he  left  about  half  an  hour  earlier  that  evening, 
claiming  it  was  common  practice  for  custodians  to 
leave  early  when  their  work  was  done.  However, 
his  supervisors  testified  that  custodians  had 
enough  to  keep  them  fully  occupied  for  their  full 
eight  hours. 

The  agency  introduced  no  time  and  attendance 
cards  to  back  up  the  AWOL  charges. 


*For  an  explanation  of  the  Board’s  appeals  arbitration  pro- 
gram, see  the  combined  March,  April,  and  May  1983  issue  of 
The  Digest  (Volume  3,  numbers  6,  7,  and  8). 


Appellant  alleged  that  his  supervisor  was  con- 
stantly “on  him,”  but  he  presented  no  supporting 
evidence.  His  own  witness  testified  that  he  worked 
the  same  hours  as  appellant,  and  when  told  not  to 
bring  his  son  to  the  school  during  duty  hours,  had 
stopped  doing  so. 

The  arbitrator,  Gail  E.  Skaggs,  found  that  the 
charges  of  unlawful  admission  to  government  prop- 
erty and  insubordination  were  not  sustained,  since 
the  agency  did  not  refute  appellant’s  testimony  on 
those  issues.  However,  the  arbitrator  said  that  the 
actions  of  the  appellant  and  his  wife  flaunted  the 
intent  of  the  agency’s  instruction,  and  could  be  con- 
sidered aggravating  circumstances  in  deciding  on  a 
penalty. 

The  arbitrator  further  noted  that,  while  other 
minor  children  were  around  the  school,  appellant 
did  not  show  that  they  were  unsupervised  minors 
at  the  school  during  their  parents’  duty  hours. 
Moreover,  she  found  that  testimony  showed  that 
appellant  was  away  from  his  duty  site — without 
leave — for  two  hours  on  January  6,  1983. 

As  penalty  for  two  hours  of  AWOL,  the 
artibrator  found  that  removal  was  unreasonable. 
But  since  appellant’s  conduct  showed  that  he  did 
not  take  the  agency’s  counseling  and  admonish- 
ments seriously,  the  arbitrator  found  that  it  would 
promote  the  efficiency  of  the  service  to  impose 
some  discipline.  She  reversed  the  removal  action, 
and  mitigated  the  penalty  to  a 90-day  suspension. 


JOHN  B.  WALKER  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SF07528310721) 

August  5,  1983 

Appellant,  a housing  management  assistant,  was 
removed  for  unauthorized  absence.  Accoiding  to 
the  record,  beginning  in  March  1982  appellant 
failed  to  report  to  work  on  several  occasions.  The 
agency  first  referred  him  to  the  Employee’s  Assist- 
ance Program,  and  subsequently  issued  a letter 
requiring  him  to  enter  an  alcoholic  rehabilitation 
program.  On  October  19,  1982,  the  agency  pro- 
posed appellant’s  removal  for  a fourth  instance  of 
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unauthorized  absence;  the  next  day  appellant  en- 
tered a rehabilitation  program.  Appellant  subse- 
quently entered  an  inpatient  alcoholism  treatment 
program  at  a Veterans  Administration  Medical 
Center.  In  November  1982,  the  agency  informed 
appellant  that  it  would  hold  his  removal  in  abey- 
ance and  give  him  another  chance  at  his  job.  Al- 
though appellant  returned  to  duty  that  month,  in 
April  1983  he  again  was  absent  without  leave.  The 
agency  removed  him. 

Arbitrator  Lonny  A.  Bartholomew  of  the  Board’s 
San  Francisco  Regional  Office  found  the  agency’s 
charge  supported  by  the  evidence.  Moreover,  he 
found  that  the  agency  more  than  met  its  responsi- 
bility to  accommodate  appellant’s  handicap — alco- 
holism— and  that  appellant  was  given  ample  oppor- 
tunity to  overcome  his  problem.  Citing  Page  v. 
Veterans  Administration,  7 MSPB  585  (1981),  the 
arbitrator  concluded  that  “removal  for  repeated 
absenteeism  after  several  opportunities  for  reha- 
bilitation of  alcoholism  have  failed  is  appropriate.” 
Thus,  he  affirmed  the  agency’s  action. 
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LITIGATION 


CALVIN  MORGAN  v.  OFFICE  OF  PERSON- 
NEL MANAGEMENT,  MERIT  SYSTEMS  PRO- 
TECTION BOARD  675  F.2d  196  (1982)* 

6.400;  10.150;  15.400 

The  U.S.  Court  of  Appeals  for  the  Eighth  Circuit 
held  that  it  lacked  jurisdiction  to  review  Board  de- 
cisions affirming  Office  of  Personnel  Management 
(OPM)  denials  of  disability  retirement  benefits 
where  the  statute  provided  only  for  administrative 
appellate  review. 

Although  Board  orders  are  subject  to  judicial  re- 
view under  5 U.S.C.  §7703,  retirement  benefits 
decisions  involve  separate  and  distinct  administra- 
tive proceedings  subject  to  review  under  5 U.S.C. 
§8347,  not  §7703. 

Title  5 U.S.C.  §8347  provides  that  decisions  of 
OPM  concerning  questions  of  disability  are  final 
and  conclusive  and  not  subject  to  review.  The 
Court  of  Claims  has  construed  this  section  to  pro- 
vide for  a very  limited  judicial  review  of  disability 
retirement  claims.  Scroggins  v.  United  States,  148 
Ct.  Cl.  at  533-34,  397  F.2d  at  297,  Fancher  v. 
United  States,  588  F.2d  at  806  and  n.3. 

The  circuit  court  here,  however,  disagreed  with 
the  Court  of  Claims  and  held  that  the  legislative 
history,  purpose  and  design  clearly  indicate  that  5 
U.S.C.  §8347(c)  precludes  judicial  review  of  disa- 
bility retirement  decisions,  except  for  those  deci- 
sions involving  agency-initiated  involuntary  appli- 
cations based  on  the  employee’s  mental  condition. 
See  5 U.S.C.  §8347(c)  and  (d)  as  amended  in  1980, 
Act  of  December  5,  1980,  Pub.  L.  No.  96-500,  § 1, 
94  Stat.  2696  (1980). 

G.  K.  PHILLIPS  v.  U.S.  POSTAL  SERVICE, 

No.  30-81  (Fed.  Cir.,  December  23,  1982) 

10.811 

The  Federal  Circuit  Court  of  Appeals  affirmed 
the  Board’s  decision  dismissing  the  appeal  for  un- 
timely filing. 


* Periodically,  The  Digest  will  include  summaries  of  court 
cases  involving  Board  decisions  or  other  relevant  cases. 


Appellant’s  attorney  filed  the  untimely  appeal, 
then  submitted  information  in  an  attempt  to  show 
cause  for  waiving  the  regulatory  time  limit.  The 
Board  found  no  adequate  reason  to  explain  the  un- 
timely delay  in  filing  and  dismissed  the  appeal. 

The  court  considered  the  sole  question  of  wheth- 
er the  Board’s  decision  not  to  waive  the  time  limit 
was  arbitrary,  an  abuse  of  discretion  or  otherwise 
not  in  accordance  with  law. 

Refusing  to  substitute  its  own  judgment  for  that 
of  the  Board  in  a matter  of  broad  Board  discretion, 
the  court  concluded  that  dismissal  is  a customary 
sanction  which  could  not  be  characterized  as  arbi- 
trary or  capricious  on  the  basis  of  the  record. 

The  court  also  dismissed  a laches  defense  be- 
cause it  is  an  equitable  defense  separate  from  any 
statutory  or  regulatory  time  limitation. 
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INDEX 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as  well 
as  other  issuances  listed  under  “Board  Orders,” 
are  indexed  according  to  the  key  number  system 
used  in  the  published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection  Board. 

The  index  numbers,  which  indicate  the  subjects 
found  in  the  decision,  are  listed  after  the  order 
date.  There  are  18  main  subject  areas.  These  are 
described  under  “Major  Topics  and  Scope  Notes.” 
The  “Outline  of  Topics”  divides  each  major  topic 
into  more  specific  subtopics. 

MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as  “ad- 
verse actions”  under  Chapter  75  of  the  Civil  Serv- 
ice Reform  Act  of  1978.  This  topic  references 
Board  opinions  relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes  other  per- 
sonnel actions  not  designated  as  “adverse  actions” 
under  Chapter  75.  This  topic  also  encompasses 
cases  involving  Board  consideration  of  penalties  in 
adverse  action  cases  including  the  mitigation  of 
penalties.  Board  cases  concerning  procedures  gov- 
erning adverse  actions  are  located  under  Practice 
and  Procedure  (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been  placed  under 
Jurisdiction  (6.000000).  Cases  regarding  remedies 
available  to  the  Board  in  adverse  action  cases  are 
located  in  Remedies  ( lit. 000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which  the 
Board  has  considered  constitutional  aspects  of 
cases  before  it.  Included  are  claims  pursuant  to 
specific  constitutional  provisions,  as  well  as  claims 
derived  from  constitutional  provisions,  such  as  the 
right  to  privacy.  Constitutional  claims  relative  to 
discrimination  are  in  Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the 
substantive  law  of  prohibited  discrimination  pursu- 
ant to  the  Civil  Service  Reform  Act  of  1978.  Also 


included  are  cases  relating  to  affirmative  action 
and  disparate  treatment  of  similarly  situated  em- 
ployees. Questions  of  evidence,  jurisdiction,  prac- 
tice and  procedure,  and  remedial  action  indiscrimi- 
nation cases  are  referenced  in  Evidence  (It. 000000), 
Jurisdiction  (6.000000),  Practice  and  Procedure 
(10.000000),  and  Remedies  (1  It,. 000000), 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substan- 
tive rules  of  evidence  employed  by  the  Board,  as 
well  as  cases  concerning  the  harmful  error  stand- 
ard in  the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing  the  Board’s 
interpretation  of  such  burdens  are  also  included 
here. 

5.000000  Freedom  of  Information,  Privacy,  and 
Sunshine  Acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine 
Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  juris- 
diction of  the  Board  differs  with  respect  to  certain 
entities,  this  topic  includes  cases  dealing  with  ju- 
risdictional questions  particularly  related  to  such 
entities.  Included  also  are  Board  cases  dealing  with 
its  enforcement  power,  which  is  a matter  of  contin- 
uing jurisdiction,  and  cases  under  the  Act’s  savings 
provision.  Jurisdiction  over  appeals  related  to  re- 
tirement is  covered  under  Retirement  (15.000000). 

7.000000  Labor-Management  Relations 

This  topic  contains  cases  arising  under  Title  VII 
of  the  Act,  including  collective  bargaining  issues 
and  the  rights  of  individual  employees.  Title  VII 
grievance  procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment  Categories 

The  Civil  Service  Reform  Act  of  1978  has  provi- 
sions specifically  applicable  to  certain  categories  of 
employees.  This  topic  references  cases  in  which  the 
special  procedural  and  substantive  law  applicable 
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to  such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were 
germane  to  the  resolution  of  the  case.  Included  are 
cases  dealing  with  the  merit  pay  provisions  of  the 
Act  and  the  Senior  Executive  Service. 

9.000000  Performance  Related  Actions 

This  topic  references  cases  dealing  with  perform- 
ance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal 
systems  have  been  implemented.  Also  included  are 
cases  dealing  with  performance  appraisal  actions 
under  Chapter  75,  where  Chapter  43  appraisal  sys- 
tems have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing  cases  which 
set  out  the  procedural  rules  for  matters  before  the 
Board,  its  administrative  law  judges,  and  its 
presiding  officials.  Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here,  as  well  as 
the  concepts  of  former  adjudication  and  represen- 
tation of  parties. 

11.000000  Prohibited  Personnel  Practices 
The  Civil  Service  Reform  Act  of  1978  lists  merit 

systems  principles  governing  the  Federal  work 
force  and  defines  prohibited  personnel  practices 
that  may  not  be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which  the  Board 
has  interpreted  these  provisions  and  related 
matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  dealing  with  re- 
ductions in  force,  including  agency  justifications 
for  taking  such  actions  and  the  substantive  and 
procedural  rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers 
the  Board  to  review  regulations  promulgated  by 
the  Office  of  Personnel  Management  and  imple- 
menting regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with  such  regu- 
lation review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with 
the  remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues 
relating  to  the  retirement  of  Federal  employees. 


16.000000  Special  Counsel 

This  topic  references  Board  cases  relating  to  the 
Office  of  Special  Counsel,  including  the  prosecution 
of  Hatch  Act  cases  and  violations  of  the  Federal 
Employees  Flexible  and  Compressed  Work  Sched- 
ules Act.  The  filing  requisites  for  complaints  before 
the  Special  Counsel  are  included  here,  while  proce- 
dural requisites  in  Special  Counsel  cases  before  the 
Board  are  in  Practice  and  Procedure  (10.000000). 

17.000000  Suitability  and  Fitness  for  Duty 
Examinations 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving 
fitness-for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  sub- 
stantive law  governing  employment  practices  and 
distinguishes  employment  restrictions  that  are  not 
appealable  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110 

Removal 

1.361 

Abuse  of  Authority 

1.111 

Involuntary  Resignation  or  Retirement 

1.3611 

Sexual  Harassment 

1.120 

Suspension  for  more  than  14  days 

1.3612 

Prohibited  Discrimination 

1.121 

Enforced  Leave 

1.362 

Conflict  of  Interest 

1.130 

Reduction  in  Grade 

1.363 

Insubordination 

1.131 

Involuntary  Demotion 

1.3631 

Refusal  to  Accept  Reassignment 

1.110 

Reduction  in  Ray 

1.364 

Gross  Waste 

1.150 

Furlough  of  30  days  or  less 

1.365 

Creation  of  Danger  to  Public  Health  and  Safety 

1.160 

Adverse  Action  by  Office  of  Personnel 

1.366 

Insolence 

Management 

1.3661 

Abusive  Language 

1.367 

Violence 

1.368 

Unauthorized  Activities 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.369 

“Failure  to”  Charges 

1.370 

Charges  Related  to  Off-Duty  Conduct 

1.210 

Suspension  for  less  than  14  days 

1.371 

Efficiency  of  the  Service 

1.220 

Letter  of  Reprimand 

1.3711 

Nexus 

1.230 

Actions  Based  on  Unacceptable  Performance 

1.380 

Classification  and  Qualifications  Requirements 

1.231 

Denial  of  Within-Grade  Step  Increase 

1.390 

Performance  Related 

1.232 

Reduction  in  Grade 

1.233 

Removal 

1.240 

Reduction  in  Force 

1.400  Board  Consideration  of  Penalties 

1.250 

Reduction  in  Rank 

1.410 

Mitigation  of  Penalty 

1.420 

Prior  Disciplinary  Record 

1.300  Substantive  Charges 

1.430 

Disparate  Treatment  of  Similarly  Situated 

Employees 

1.310 

Attendance  Related 

1.311 

Absence  Without  Leave 

1.312 

Abuse  of  Leave 

1.500  Procedural  Rights  In  Adverse  Actions 

1.313 

Tardiness 

1.314 

Efficiency  of  the  Service — Attendance 

1.510 

Notice 

1.315 

Unlawful  Labor  Strikes 

1.511 

Crime  Provision 

1.3151 

Air  Traffic  Controllers — 1981  PATCO  Strike 

1.512 

Emergency  Suspension  During  Notice  Period 

1.3152 

Other  Strikes  (Non-1981  ATC) 

1.513 

Reasons 

1.320 

Alcohol  and  Drug  Related 

1.520 

Reply 

1.321 

On-Duty  Conduct 

1.521 

Written  Reply 

1.322 

Off-Duty  Conduct 

1.522 

Oral  Reply 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug 

1.530 

Review  of  Materials  on  Which  Action  Based 

Related 

1.540 

Right  to  Representation 

1.330 

Criminal  Conduct 

1.550 

Proposing  and  Deciding  Official 

1.331 

On-Duty  Conduct 

1.560 

Appeal  to  Merit  Systems  Protection  Board 

1.3311 

Criminal  Charges 

1.561 

Burden  of  Proof 

1.3312 

Criminal  Conviction 

1.562 

Efficiency  of  the  Service — Generally 

1.3313 

Acquittal 

1.570 

Decision 

1.332 

Off-Duty  Conduct 

1.3321 

Criminal  Charges 

1.600  Defenses 

1.3322 

Criminal  Conviction 

1.3323 

Acquittal 

1.610 

Stale  Charges 

1.340 

Dishonest  Work  Related  Conduct 

1.620 

Mental  Condition 

1.341 

Bribery 

1.630 

Animus 

1.342 

Embezzlement 

1.640 

Coercion  or  Duress 

1.343 

Falsification 

1.650 

Affirmative  Defenses 

1.3431 

Medical  Records 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

2.000000  Constitutionality 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 

2.100  Due  Process 

Property 

1.346 

Malfeasance  in  Office 

2.110 

Liberty  Rights  or  Interest 

1.350 

Prohibited  Political  Activity 

2.120 

Property  Rights  or  Interest 

1.360 

Other  Work  Related  Charges 

2.130 

Requisite  Administrative  Procedures 
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2.200  Criminal  Constitutional  Considerations 


4.000000  Evidence 


2.210 

Self-Incrimination 

4.100  Admissibility 

2.220 

Right  to  Counsel 

2.230 

Double  Jeopardy 

4.110 

Prehearing  Evidence 

2.240 

Search  and  Seizure 

4.111 

Admissions 

4.112 

Affidavits 

2.300  First  Amendment  Freedoms 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

2.310 

Freedom  of  Speech 

4.1132 

Interrogatories 

2.311 

Relation  to  Efficiency  of  the  Service 

4.1133 

Documents 

2.3111 

Defamation 

4.114 

Best  Evidence 

2.312 

Balancing  Test 

4.115 

Polygraphs 

2.313 

Mixed  Motive 

4.116 

Handwriting 

2.320 

Freedom  of  Religion 

4.120 

Testimony 

2.321 

Relation  to  Efficiency  of  the  Service 

4.121 

Relevancy 

2.3211 

Free  Exercise 

4.122 

Materiality 

2.3212 

Establishment 

4.123 

Privileged  Matters 

4.124 

Hearsay 

2.400  Right  To  Privacy 

4.125 

Credibility 

4.126 

Perjury 

3.000000  Discrimination 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

3.100  Prohibited  Discrimination 

4.129 

Opinion 

4.130 

Official  Notice 

3.110 

Age  Discrimination 

4.131 

Facts 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 

4.132 

Documents 

U.S.C.  631,  633a 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

4.150 

Stipulations 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

3.131 

Handicapping  Condition 

4.200  Burdens  of  Proof 

3.1311 

Physical  Disability 

3.1312 

Mental  Disability 

4.210 

Preponderance  of  the  Evidence 

3.1313 

Alcoholism  and  Drug  Abuse 

4.211 

Agency  Burden 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

4.212 

Appellant’s  Burden 

3.1321 

Reasonable  Accommodation 

4.220 

Substantial  Evidence 

3.13211 

Undue  Hardship 

4.230 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 

3.1322 

Rehabilitation 

4.240 

Reasonable  Grounds  to  Believe 

3.133 

Qualified  Handicapped  Employee 

4.250 

Burden  of  Persuasion 

3.140 

Sex  Discrimination 

4.260 

Burden  of  Going  Forward 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143 

Sexual  Preference 

4.300  Harmful  Error 

3.144 

Sexual  Harassment 

3.150 

Religious  Discrimination 

4.310 

Agency  Procedures 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C. 2000e-16 

4.320 

Presiding  Official's  Rulings 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 
Affiliation 

3.200  Disparate  Treatment  of 
Similarly  Situated  Employees 

3.300  Affirmative  Action 

5.210 

5.000000  Freedom  of  Information,  Privacy, 
and  Sunshine  Acts 

5.100  Sunshine  At 
5.200  Freedom  of  Information  Act 

Exemptions 

3.310 

Minorities 

5.211 

Internal  Personnel  Rules  and  Practices 

3.320 

Handicapped  Persons 

5.212 

Statutory  Exemptions 

3.330 

Women 

5.213 

Inter-and  Intra-Aency  Memoranda  and  Letters 

5.214 

Personnel  and  Medical  Files 

3.400  Burdens  of  Proof 

5.300  Privacy  Act 

3.410 

Prima  Facie  Case 

3.420 

Legitimate  Non-discriminatory  Reason 

5.310 

Form  of  Request 

3.430 

Pretext 

5.320 

Denial  of  Access 

5.321 

Appeal  Rights 
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6.000000  Jurisdiction 


6.100  Merit  Systems  Protection  Board  Jurisdiction 


6.730  Real  party  in  Interest 

6.750  Case  or  Controversy 


6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 


7.110 

7.111 

7.112 

7.113 

7.1131 

7.1132 

7.114 

7.1141 

7.1142 

7.1143 

7.115 

7.1151 

7.1152 

7.1153 


6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 

7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective 
Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated 
Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 
Election  of  Statutory  or  Negotiated  Procedure 
Right  to  Request  Merit  Systems  Protection  Board 
Review 

Actions  Based  on  Unacceptable  Performance 
Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 
Judicial  Review  of  Arbitrator’s  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 
Judicial  Review  of  Arbitrator’s  Award 


6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 


6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 


6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 


6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

6.720  Ripeness 


7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 
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7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 


7.400  Collective  Bargaining  Agreements 


7.410 

Enforcement  of  Provisions 

7.420 

Right  to  Representation 

7.430 

Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 
8.100  Administrative  Law  Judges 

8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  days  or  less 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/Judicial  Temperament 

8.122 

Bias 

8.200  Particular  Federal  Entities 

8.210 

United  States  Postal  Service 

8.211 

Preference  Eligibles 

8.212 

90  Day  Probationary  Period 

8.213 

Alcohol  Rehabilitation  Program 

8.220 

Postal  Rate  Commission 

8.230 

Law  Enforcement  Personnel 

8.231 

Federal  Bureau  of  Investigation 

8.240 

Intelligence  Agencies 

8.250 

General  Accounting  Office 

8.260 

Non-Appropriated  Fund  Activities 

8.270 

Government  Corporations 

8.280 

National  Guard  and  Air  Force 

8.290 

Air  Traffic  Controllers 

8.291 

PATCO  Strike  of  1981 

8.2911 

Elements 

8.29111 

Occurrence  of  Strike — Proof 

8.291111 

Official  Notice 

8.291112 

Other  Proof 

8.29112 

Lawfulness  of  Strike 

8.29113 

Participation  in  Strike — Proof 

8.291131 

Prima  Facie  Case 

8.291132 

Additional  Proof 

8.2912 

Procedural  Rights 

8.29121 

Notice 

8.29122 

Response 

8.29123 

Suspension  During  Notice  Period 

8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

8.300  Special  Situations 

8.310 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213 

Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-appointment  Reasons 

8.3221 

Procedures 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-appointment  Reasons 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

Employees  of  District  of  Columbia 

8.380 

State  and  Local  Employees 

8.390 

Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410 

Military  Duty 

8.420 

Employment  Related  Injuries 

8.421 

Fully  Recovered  Employee 

8.4211 

Within  One  Year 

8.4212 

After  One  Year 

8.422 

Partially  Recovered  Employee 

8.4221 

Within  One  Year 

8.4222 

After  One  Year 
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8.423 

8.424 

8.425 

8.426 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


9.110 

9.111 
9.120 
9.130 
9.140 
9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 

9.220 


Right  to  Restoration 
Priority  Consideration 
Every  Effort  to  Restore 
Notice  of  Rights 

8.500  Senior  Executive  Service 

Types  of  Positions 

Career  Appointee 
Non-career  Appointee 
Limited  Term  Employee 
Limited  Emergency  Employee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 

8.600  Merit  Pay 

Transfer  of  Position  to  Merit  Pay  Status 

9.000000  Performance  Related  Actions 

9.100  Actions  Based  on  Performance 

Denial  of  Within-Grade  Increase 

Waiting  Period 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 
Employee  Participation  in  Establishment  of  Per- 
formance Standards 

Communication  of  Performance  Standards  and  Criti- 
cal Elements  to  Employees 
Employee  Performance  Evaluation 
Acceptable  Level  of  Competence  Determinations 
Recognition  and  Awards 
Assistance  in  Improving  Performance 
Opportunity  to  Demonstrate  Acceptable 
Performance 

Review  of  Performance  Appraisal  Systems  by  the 
Office  of  Personnel  Management 


9.300  Procedural  Rights  in  Actions 
Based  on  Unacceptable  Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  from  Agency  Records 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within  Grade  Increase 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights 

9.330  Burden  of  Proof 

9.331  Substantial  Evidence 

9.332  Preponderance  of  the  Evidence — Chapter  75 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

10.1111  Right  to  Hearing 

10.1112  Waiver  of  Right  to  Hearing 

10.1113  Withdrawal  of  Appeal 

10.112  Agency  Response 

10.1121  Agency  Request  for  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Deposition 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

10.119  Request  for  Witnesses 

10.120  Presiding  Official 

10.121  Duties  and  Powers 

10.1211  Discretion 

10.12111  Dismissals 

10.12112  Failure  to  Prosecute 
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10.1212 

Ruling  on  Motions 

10.2133 

Powers  of  Board 

10.12121 

Venue 

10.2134 

Board  Decision 

10.12122 

Interlocutory  Appeals 

10.2135 

Judicial  Review 

10.12123 

Continuance  or  Stay 

10.214 

Intervention 

10.1213 

Orders  of  Presiding  Officials 

10.2141 

Office  of  Personnel  Management 

10.12131 

Compliance 

10.2142 

Others 

10.1214 

Decision 

10.220 

Administrative  Law  Judge  Cases 

10.12141 

Content 

10.221 

Filing  of  Complaint 

10.12142 

Effective  Date 

10.222 

ALJ  Response 

10.12143 

Finality 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.12144 

Summary  Decision 

10.224 

Presiding  Official 

10.12145 

Recommended  Decision 

10.2241 

Administrative  Law  Judge 

10.12146 

Form 

10.2242 

Merit  Systems  Protection  Board 

10.1215 

Hearings 

10.225 

Powers  of  the  Board 

10.12151 

Postponement 

10.226 

Decision 

10.1216 

Closing  the  Record 

10.2261 

Recommended  Decision 

10.1217 

Service 

10.227 

Judicial  Review 

10.122 

Bias 

10.230 

Review  of  Rules  and  Regulations 

10.123 

Disqualification 

10.231 

Office  of  Personnel  Management 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.300  Cases  Heard  By  Administrative  Law  Judges 

10.132 

Petition  for  Review 

10.1321 

Filing  Requirements 

10.400  Representation 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.410 

Pro  Se 

10.140 

Board  Opinion 

10.420 

Attorney 

10.141 

Content 

10.430 

Other  Representation 

10.142 

Effective  Date 

10.440 

Conflict  of  Interest 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.500  Ex  Parte  Conduct 

10.600  Substitution  of  Parties 

10.200  Original  Jurisdiction 

10.610 

Death  of  Appellant 

10.210 

Special  Counsel  Cases 

10.211 

Complaints  for  Corrective  Action 

10.2111 

Filing  of  Complaint 

10.700  Former  Adjudication 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

nary Actions 

10.710 

Res  Judicata 

10.21121 

Answer 

10.720 

Estoppel 

10.21122 

Representation 

10.21123 

Hearing 

10.800  General  Board  Powers 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.810 

Waiver  of  Board  Regulations 

10.2115 

Board  Decision 

10.811 

Untimeliness 

10.2116 

Judicial  Review 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board 

10.212 

Stays 

Orders 

10.2121 

Initial  Stay — Secton  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

11.000000  Prohibited  Personnel  Practices 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

11.000  Practices  Prohibited 

10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

11.110 

Personal  Favoritism 

10.21232 

Opportunity  for  Comment 

11.111 

Improper  Consideration  of  Employee  Information 

10.212321 

Special  Counsel 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

10.212322 

Agency 

11.113 

Forced  Withdrawal  from  Competition 

10.2124 

Powers  of  the  Board 

11.114 

Unauthorized  Employment  Preferences 

10.21241 

Initial  Stay 

11.115 

Nepotism 

10.21242 

Extension  of  Initial  Stay 

11.120 

Unauthorized  Political  Practices 

10.21243 

Indefinite  Stay 

11.121 

Political  Coercion 

10.2125 

Board  Decision 

11.122 

Political  Reprisals 

10.2126 

Judicial  Review 

11.130 

Prohibited  Discrimination 

10.213 

Hatch  Act  Procedures 

11.131 

Age 

10.2131 

Filing  of  Letter  of  Charges 

11.132 

Race,  Color  and  National  Origin 

10.2132 

Response  Rights 

11.133 

Handicapping  Condition 
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11.134 

Sex 

12.510 

Lack  of  Work 

11.135 

Religion 

12.511 

Contracting  Out 

11.136 

Marital  Status 

12.520 

Shortage  of  Funds 

11.137 

Political  Affiliation 

12.530 

Reorganization 

11.140 

Prohibited  Reprisals 

12.531 

Invalid  Reorganization 

11.141 

For  Exercising  Appeal  Rights 

12.540 

Reclassification 

11.150 

Whistleblowers 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

11.151 

Actions  against  Whistleblowers 

12.560 

Challenges  to  Bona  Fides 

11.1511 

Definition  of  Gross  Waste  of  Funds 

12.561 

Personal  Reasons 

11.1512 

Definition  of  Mismanagement 

12.562 

Job  Conditions 

11.1513 

Definition  of  Abuse  of  Authority 

11.152 

Reprisals  Against  Whistleblowers 

13.000000  Regulation  Review 

11.160 

Actions  Based  on  Non-Performance  Related 

Conduct 

11.161 

Nexus  to  Efficiency  of  the  Service 

13.100  Office  of  personnel  Management 

11.170 

Actions  in  Violation  of  Merit  Systems  Principles 

Rules  and  Regulations 

11.171 

11.172 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 

11.200  Burden  of  Proof 

13.110 

13.120 

Facial  Invalidity 
Agency  Implementation 

14.000000  Remedies 

11.210 

Definition  of  Personnel  Action 

11.220 

Authority  to  Take  Action 

14.100  Reinstatement 

14.110 

Backpay 

12.000000  Reductions  in  Force 

12.100  Actions 

14.200  Civil  Penalty 

12.110 

Assignment 

14.210 

Damages 

12.111 

Change  of  Positions  or  Reclassification 

12.112 

Grade  Retention 

12.113 

Pay  Retention 

14.300  Cease  and  Desist  Order 

12.114 

Retreat  Rights 

12.115 

Remedial  Actions 

14.400  Corrective  Action 

12.116 

Best  Offer 

12.120 

Furlough 

14.500  Attorney  Fees 

12.130 

Separation 

14.510 

Statutory  Authorization 

14.520 

Interest  of  Justice 

12.200  Retention  Standing 

14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

12.210 

Competitive  Area 

14.523 

Bad  Faith 

12.220 

Competitive  Level 

14.5231 

Harassment 

12.230 

Retention  Register 

14.5232 

Improper  Pressure 

12.231 

Tenure  of  Employment 

14.524 

Gross  Procedural  Error  by  Agency 

12.232 

Veterans  Preference 

14.525 

Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

12.233 

Performance  Ratings 

14.526 

Merit 

Employee  Initiated  Claims 

14.527 

Agency  Initiated  Claims 

12.300  Transfer  of  Functions 

14.530 

Prevailing  Party 

14.540 

Incurred 

12.310 

Transfer  of  Employees 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

12.400  Procedural  Rights  and  Requirements 

14.570 

Filing  Requirements 

12.410 

Notice 

12.411 

General 

14.600  Settlement 

12.412 

Specific 

12.420 

Appeals 

14.700  Mitigation  of  Penalty 

12.421 

Burden  of  Proof 

12.422 

Premature  Reduction  in  Force  Appeal 

12.430 

Restoration  by  Agency 

15.000000  Retirement 

12.440 

Reemployment  Priority  List 

15.100  Retirement  Requirements 

12.500  Justification 

15.110 

Early  Retirement 
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15.111 

Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

15.120 

Credit  for  Service 

15.121 

Law  Enforcement  Officers  and  Firefighters 

15.122 

Covered  Position 

15.130 

Disability  Retirement 

15.131 

On  Application  of  Employee 

15.1311 

Appeal  to  Merit  Systems  Protecton  Board 

15.13111 

Scope  of  Review 

15.13112 

Burden  of  Proof 

15.13113 

Parties 

15.132 

On  Application  of  Agency 

15.1321 

Appeal  to  Merit  Systems  Protection  Board 

15.13211 

Scope  of  Review 

15.13212 

Burden  of  Proof 

15.13213 

Parties 

15.1322 

Remand  to  Office  of  Personnel  Management 

15.133 

Physical  or  Mental  Condition 

15.1331 

Type  of  Evidence 

15.134 

Impact  on  Performance,  Attendance  and  Conduct 

15.135 

Total  Disability 

15.136 

Agency  Obligation  to  Accommodate 

15.1361 

Reassignment 

15.13611 

Vacant  Position 

15.13612 

Same  Grade  or  Pay 

15.13613 

Same  Commuting  Area 

15.1362 

Agency  Decision  Not  to  Reassign 

15.137 

Employee  Refusal  of  Offer  of  Assignment 

15.138 

Re-examination  and  Recovery 

15.139 

Five-year  Service  Requirement 

15.140 

Mandatory  Separation 

15.141 

Law  Enforcement  Officers  and  Firefighters 

15.142 

Air  Traffic  Controllers 

15.150 

Retirement  Contributions 

15.160 

Optional  Retirement 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Requests  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a) — 15  days 

16.2322  Section  1208(b) — 30  days 

16.2323  Section  1208(c) — Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 
Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2532  District  of  Columbia  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 


16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 


15.200  Annuities 

15.210  Determinations  of  Annuities 

15.211  Effects  of  Federal  Employee’s  Compensation  Act 

Payments 

15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 
15.230  Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 

15.240  Survivor  Annuities 

15.300  Involuntary  Retirement 
15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 


16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel  Practices 

16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 


17.200  Standard  Applied  in  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 


17.300  Consequences  of 
Negative  Suitability  Determination 
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17.310  Disqualification 

17.320  Removal 

17.330  Debarment 


17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Exam 

17.420  Physical  Exam 


18.000000  Employment  Practices 


FOR  YOUR  INFORMATION 


PUBLICATION  SERVICES 


THE  DIGEST 

The  Digest  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other 
Board  orders  and  issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under  stock  number 
062-000-80001-1,  either  by  subscription  or  single 
issue.  Please  address  subscription  or  purchase  in- 
quiries to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C. 
20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  To  subscribe  to  the 
microfiche  “Federal  Employee  Appeals  Decisions” 
at  $150  per  year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems 
Protection  Board,  volumes  1 through  7,  covering 
the  period  January  11,  1979  through  September  30, 
1981,  have  been  published.  These  volumes  are  a 
compilation  of  final  actions  taken  by  the  Board  and 
precedential  interlocutory  decisions.  These  issu- 
ances are  indexed  according  to  the  Board’s  key 
number  system. 

Volumes  5,  6,  and  7,  each  including  a multi-part 
index,  are  available  from  the  Superintendent  of 
Documents  for  $40  for  the  three-volume  set.  These 
volumes  cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock  number  is 
062-000-00011-2.  However,  volumes  1 through  4, 
which  cover  the  period  January  11,  1979  through 
December  31,  1980,  are  no  longer  in  print. 


COPIES  OF  DECISIONS  AND  ORDERS 

All  initial  decisions,  Board  orders  and  opinions, 
and  indexes  may  be  viewed  in  the  Information 
Services  Division,  Office  of  the  Secretary.  Copies 
of  specific  decisions  or  orders  may  be  obtained  by 
sending  a written  request  to  the  Information  Serv- 
ices Division,  Merit  Systems  Protection  Board, 
Suite  1404,  5205  Leesburg  Pike,  Falls  Church, 
Virginia  22041.  Requests  should  include  the  appel- 
lant’s name,  the  docket  number,  and  the  date  of  the 
decision  or  order. 


DEFINITIONS 


These  definitions  are  provided  for  clarification 
purposes  only  and  are  not  intended  to  convey  the 
strict  legal  meaning  of  the  term. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 

Appeals  Arbitration — a voluntary  alternative  pro- 
cedure designed  to  adjudicate  relatively  simple 
non-precedential  appeals  in  an  expedited,  informal 
and  cost-effective  way,  in  accordance  with  Board 
precedent. 

Appeals  Arbitrators — presiding  officials  specially 
trained  in  appeals  arbitration. 

Deciding  Official — the  official  who  renders  the 
agency’s  decision. 

Initial  Decision — the  regional  office  decision  made 
by  the  presiding  official  in  response  to  a petition 
for  appeal.  The  initial  decision  becomes  final  in  35 
days  unless  a petition  for  review  is  filed  with  the 
Board  and  granted.  In  that  case,  the  Board’s  deci- 
sion becomes  the  final  decision.  If  the  petition  for 
review  is  denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed  with  a 
Board  regional  office  for  review  of  an  agency 
action. 

Petition  for  Review — the  request  filed  with  the 
three-member  Board  in  Washington,  D.C.,  for  re- 
view of  an  initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  make  a deci- 
sion on  the  record.  The  presiding  official  referred 
to  in  The  Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the  Board  to 
perform  these  duties. 

Proposing  Official — the  agency  official  who  initi- 
ates an  action  to  be  taken  against  an  employee. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant’s 
duty  station  was  located  when  the  agency  action 
was  taken;  there  are  11  MSPB  regional  offices. 
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